Learning
from the Flint
Water Crisis:
Protecting
the Public’s
Health During
a Financial
Emergency

January 2018

FLINT WATER PLAyT

| SCHOOLOFFUBLIC HEALTH

2 ) deBeaumont
%/ FOUNDATION

N The Network
for Public Health Law

L VAN CRCYCTCTTYTRYTYT L




LEARNING FROM THE FLINT WATER CRISIS:
PROTECTING THE PUBLIC’S HEALTH DURING A
FINANCIAL EMERGENCY

PROJECT TEAM

Peter D. Jacobson, JD, MPH
Professor Emeritus of Health Law and Policy
University of Michigan School of Public Health

Colleen Healy Boufides, JD
Network for Public Health Law
University of Michigan School of Public Health

Jennifer Bernstein, JD, MPH
Network for Public Health Law
University of Michigan School of Public Health

Denise Chrysler, JD
Network for Public Health Law
University of Michigan School of Public Health

Toby Citrin, JD
Department of Health Management and Policy
University of Michigan School of Public Health

SCHOOL OF PUBLIC HEALTH

UNIVERSITY OF MICHIGAN

1) deBeaumont

FOUNDATION

Support for this project was provided by the de Beaumont
Foundation. Since 1998, the de Beaumont Foundation has
worked to transform public health in the United States. The de
Beaumont Foundation’s mission is to strengthen and transform
public health in the United States. The Foundation improves
the effectiveness and capacity of local and state health
departments through research, collaboration, and strategic
grantmaking.

N The Network

for Public Health Law

Support for the Network is provided by the Robert Wood
Johnson Foundation (RWJF). The views expressed in this report

do not necessarily represent the views of, and should not be
attributed to, RWJF.



TABLE OF CONTENTS

Executive Summary

Introduction

Context

Methods

Legal Analysis
Safe Drinking Water Legal Framework
Public Health
Emergency Manager

Discussion

Recommendations

Appendices
Appendix A
Appendix B
Appendix C
Appendix D

Appendix E

Endnotes

11
13
19
22
29
37
47
55
63
64
65
66
68
69

71



Page intentionally left blank.



Executive Summary

In this report, we analyze the complex legal arrangements at the heart of the Flint water crisis and
recommend changes to relevant laws and their implementation. The key legal questions we address can be
stated simply. Given the appointment of an emergency manager, what legal authority could state, local,and
federal public health and environmental agencies use to avert or mitigate the crisis? What legal changes
are needed to prevent a similar public health crisis from occurring elsewhere, in Michigan or across the
country?

As our report details, we observe failures in both the legal structure and how the laws were implemented
that failed to stop and substantially exacerbated the crisis. Public officials failed to coordinate across units
or use their legal authority effectively to prevent or mitigate the crisis.

»  First, Michigan's Department of Environmental Quality (MDEQ) had primary legal authority and
responsibility for safe drinking water monitoring and enforcement in Michigan, including legal power
to prevent the Flint water crisis. We agree with the Governor’s Task Force that “MDEQ caused this crisis
to happen” when the department abdicated its essential and unique responsibilities as the state’s
environmental health agency.

» Second, although several agencies had legal authority to intervene as the crisis progressed, the Flint
water crisis exposed jurisdictional gaps, overlaps, and inconsistencies in the state and federal legal
frameworks that elicited confused and ultimately deleterious policy responses. Consequently, this
produced missed opportunities to mitigate the crisis.



*  Third, though the relevant laws include checks and
balances that enable agencies to intervene when a
sister or subordinate agency’s actions or omissions
threaten the public’s health, these legal mechanisms
are not self-executing. Indeed, legal checks and
balances are futile if a supervising or co-equal agency
adopts a policy of non-interference or deference
without first establishing channels for communication
and true cooperation.

Research Design

The report examines the legal framework in two phases. First,
we map the legal roles of federal, state, and local authorities
responsible for safe drinking water and the public’s health.

To do so, we review the relevant jurisdictional framework as it
existed prior to the appointment of an emergency manager.
Second, we examine how the emergency manager’s authority
conflicted with the existing jurisdictional framework, leading
to decisions that ignored the community’s long-term

health. To provide additional perspective, we also compare
Michigan's emergency manager law to other state laws
designed to address local government fiscal distress.

For Phase |, we developed a summary matrix of public health
and environmental laws to structure our analysis of each
entity's actual or potential relationship to the events that
unfolded in Flint. The categories of inquiry in the summary
matrix align with important public health functions relative to
the crisis: (1) prevention; (2) surveillance and detection; (3)
investigation; and (4) intervention.

Restults

PHASE |

The public health legal framework relative to safe drinking
water and public health in Michigan is complex and involves
frequent overlap among levels of government and among
agencies at each level. Under Michigan law, local entities are
responsible for the day-to-day operations associated with
providing public health services. Michigan is divided into
counties, which are in turn comprised of townships, cities,

»  Fourth, the emergency manager’s jurisdiction over the
City of Flint undermined the local government’s ability
to respond to an emerging crisis. Once the emergency
manager took over, city agencies could no longer act,
although state, federal, and county agencies retained
legal authority to intervene.

+ Andfifth, it seems clear that inadequate legal
preparedness contributed significantly to how and
why the crisis unfolded as it did. The lack of legal
preparedness contributed to failures of implementation
(especially regarding coordination and communication).

For Phase Il, we examined the specific provisions of
Michigan's emergency manager law and how the law was
implemented during the Flint water crisis. In addition,

we explored emergency manager laws in other states to
identify, compare, and contrast key features of these laws.
We investigated alternative strategies for addressing local
financial distress in states without emergency manager laws.
We then mapped the roles of the Michigan Department of
Treasury and state-appointed emergency manager onto the
Phase | Summary Matrix.

Together, these phases illuminate what went wrong from

a public health law perspective and enable an evaluation

of whether the failures were inherent in the structural (i.e.,
objective) legal framework or in how the agencies interpreted
and implemented the laws. In turn, the evaluation informs our
recommendations for lawmakers, public health practitioners,
and emergency managers.

and villages. Two types of local government operate in the
city of Flint: the Genesee County government and Flint city
government. The geographic boundaries of these entities
overlap, as Flint is located entirely within Genesee County.
Accordingly, local legal authority and responsibilities overlap
at times.

2 | Learning from the Flint Water Crisis: Protecting the Public’s Health During a Financial Emergency



On top of this structure, jurisdictional overlap exists at the
state and federal levels, as both levels exercise oversight
and provide assistance to local governmental entities.
State agencies provide oversight and/or fill in gaps where
significant expertise is needed or where services may

be provided more efficiently on a larger scale. Federal
entities similarly provide funding, oversight, expertise, and
leadership on issues of national import. Under appropriate
circumstances, the state or federal government may
intervene to protect the public’'s drinking water and health.

Together with this vertical overlap (between levels of
government), there is frequently horizontal overlap

among agencies at the same level of government. This is
particularly true for environmental health functions because
many specific functions are allocated to environmental
agencies, while general public health functions remain with
health agencies. As a result, when an environmental factor—
such as contaminated drinking water—threatens the
public’s health, multiple agencies may hold relevant powers
and responsibilities to ameliorate the threat.

Finally, legal ambiguity regarding assignment of public
health responsibilities arises in part from the nonlinear,
iterative nature of public health activities. For purposes of
this analysis, we have categorized public health activities
into four functions: prevention; surveillance and detection;
investigation; and intervention. This categorization is

PHASEII

Michigan’s local financial emergency law, the Local Financial
Stability and Choice Act, empowers the governor to place
complete legal control of financially distressed Michigan
municipalities in the hands of a state emergency manager.
The emergency manager is appointed by and serves at the
pleasure of the governor, and is shielded from liability for his
or her decisions. A unique aspect of Michigan's emergency
manager law is the extent to which it removes all power
from locally elected officials, hence completely displacing
local democracy.

The appointment of an emergency manager significantly
alters the Phase | legal framework in at least two ways. First,
the appointment adds two new entities to how the various

laws operate and intersect—the Treasury and the emergency
manager. More importantly, it removes all legal authority
vested in Flint city officials. Because the emergency manager is
appointed by and serves at the pleasure of the governor, he or

based on the purpose and relative timing of a given activity.
Certainly, any given activity may not fall neatly into just one
of these categories, may be dependent on another agency'’s
performance of a related function, or may be prompted by
another agency's actions or omissions. The relationships
between activities often require that agencies share
information and work together, but the law does not always
require or even address this aspect of an agency's role or
responsibilities.

Based on our analysis, the existing legal environment
resulted in numerous structural and implementation
failures. Overall, one of the most alarming gaps that we
observed in the public health legal framework relative to
safe drinking water is the lack of a specific and defined

role for public health agencies. In fact, despite the stated
purpose of both the federal and state drinking water laws
to protect the public's health, public health agencies are
only tangentially involved in their implementation. Rather
than having specific powers related to safe drinking water,
public health legal authority arises from general grants of
authority to monitor or intervene to protect the public's
health. Michigan law delegates primary legal authority and
responsibility for safe drinking water to MDEQ, independent
of public health agencies. Given the enormous public

health consequences of a failure to properly regulate safe
drinking water, the absence of public health professionals in
implementing safe drinking water standards is troubling.

she operates as a state rather than a municipal level actor. As
aresult, the existing legal framework is inverted, with almost all
power concentrated at the state level.

Although an emergency manager is empowered to “act for
and in the place and stead of the governing body and the office
of chief administrative officer of the local government,” the
law safeguards “the capacity of local units of government and
school districts to provide or cause to be provided necessary
services essential to the public health, safety, and welfare.”
But the statute itself does not impose specific requirements
for the ways in which the emergency manager should take
the public's health and welfare into account in making fiscal
decisions. That is, the statute does not require the emergency
manager to balance the public health implications, perhaps
through cost benefit or cost effectiveness analyses, relative to
the municipality's fiscal needs.

Executive Summary | 3



Currently, twenty states have emergency management
laws to deal with local fiscal distress. Among these states,
laws vary widely. Some states have strong powers to
intervene and take over local governmental functions when
a municipality is in distress, while other states play a more
supportive role to local governments through oversight and
technical assistance. Though there are few commonalities
between states within the provisions of emergency
management laws, our research revealed several common
gaps that exist in most state emergency management laws.
These gaps could have important effects on the public’s
health and safety.

DISCUSSION

Why is the legal environment so complex? Among the many
reasons for the legal complexity, three stand out as being
significant as detailed above. They represent the confluence
of structural problems, implementation failures, and the sheer
number of actors involved who were not prepared to deal with
the complexity.

Firstis the difficulty of building a structural legal framework
that avoids gaps and overlaps when confronting problems
that involve the interaction of entirely different legal regimes.
In the Flint Water Crisis, relevant actors needed to understand
both Michigan's public health laws and the safe drinking
water requirements. In the midst of the crisis, it was difficult
for the relevant agencies to comprehend and synthesize the
two legal regimes and act accordingly, let alone factor in how
the emergency manager law would then affect decisions that
would have been routine without an emergency manager.

Another is the inherent ambiguity of how laws are written,
which exacerbates the challenges of adequate legal
preparedness. Though some ambiguity is difficult to avoid,
legal uncertainty and inadequate legal preparedness
contributed to the implementation deficiencies described
above. According to Benjamin and Moulton, there are four core
elements of legal preparedness:

+ Laws and legal authority (i.e., statutes, regulations, and
ordinances)

«  Effective use of laws

«  Coordination of legal interventions across jurisdictions

+ Information resources and dissemination.

Our results suggest that none of these elements was met

Many state laws lack specific criteria for what constitutes a
financial emergency, which could provide uncertainty or an
arbitrary application of the law to different jurisdictions. The
criteria for declaring a financial emergency and appointing
an emergency manager should be clear and unambiguous.
Many state laws also lack specific criteria for terminating
an emergency manager's control of a jurisdiction, raising
concerns that a jurisdiction may be subjected to state
control for longer than is necessary, especially a possible
longstanding absence of democratic representation and
accountability for the local community.

before or during the Flint water crisis. In fact, the crisis
exposed considerable flaws in each element. Our analysis
of the gaps and overlaps indicates a lack of cohesiveness
across legal regimes that inevitably led to poor coordination
across agencies, deficient communication, and inadequate
data sharing. In this case, laws that regulate different
concerns across different agencies were enacted and
implemented in silos, failing to address the need for an
integrated, coordinated framework. As Jacobson et al.
noted in the context of emergency preparedness, our

Flint analysis similarly demonstrates “...substantial
weaknesses in the overall clarity, direction, and cohesion
of the laws governing..." safe drinking water. Jacobson et
al. further concluded that “Legal clarity is ... necessary for
effective coordination, but is not sufficient. In this sense,
“...effective coordination is a precondition for successful
implementation of the law.”

Because law can do little to ensure or compel effective
coordination and communication across agencies, we

are not prepared to argue that a legal regime designed

to be more consistent, with better coordination and
communication would have avoided the crisis. Nevertheless,
it seems fair to conclude that improving legal preparedness
would have at least mitigated the ensuing harm.

A final observation is that the number of actors involved
at various levels of government made it difficult to
communicate and coordinate across agencies and levels
of government. Many of the implementation failures we
describe could have been avoided had fewer actors been
involved. This is where legal preparedness is important. As
with disaster preparedness generally, effective responses

4 | Learning from the Flint Water Crisis: Protecting the Public's Health During a Financial Emergency



depend on communication and coordination that need to be
designed and tested ahead of time. For example, the federal
government funded bioterrorism preparedness exercises
that included all agencies likely to be first responders.
Similar preparedness exercises will be needed to prevent
another Flint Water Crisis.

Although not specifically part of our study, we would be
remiss if we failed to note the various agency cultures that

KEY RECOMMENDATIONS

Emergency Manager Laws

The Flint water crisis is a case study showing the
importance of democracy for protecting the public's health.
For this reason, alternative legal strategies for responding
to local fiscal distress should be fully explored. For example,
municipal bankruptcy laws may constitute a viable
alternative to emergency manager laws for municipalities in
fiscal distress, while preventive activities such as technical
assistance or even temporary financial assistance could
alleviate the need for more intrusive state intervention.

Where an emergency manager law exists, a few common
sense changes in the process of appointing and overseeing
an emergency manager could alleviate subsequent failures.
These changes would assure that the emergency manger
hears and responds to the community's concerns. In short,
more accountability is needed if emergency manager

laws continue to be the primary approach for addressing
municipal fiscal distress.

»  Emergency manager laws should include an explicit
requirement that emergency managers must consider
the public’'s health in decision-making.

+  Emergency manager laws must be consistent with the
expected norms of democracy rather than displacing
democracy entirely; accordingly, they must require
consideration of local public opinion.

* Replace a single-person emergency manager with a
three-person team comprised of a financial expert,

a local government operations expert, and a local
ombudsman.

»  Prohibit cost from being the primary factor in an
emergency manager's decision that would directly
affect the public’s health and safety.

«  States should develop a rigorous process for public
participation and engagement in decision-making once

contributed to the Flint Water Crisis. As Jacobson et al.
have noted in another context, public health tends toward
a risk-averse, procedurally-based culture. From everything
we have learned in this project, the environmental agencies
acted within similar constraints. It is hard to avoid the
conclusion that a culture of punishing openness and
summarily denying bad news seemed to pervade the
agencies in the Flint tragedy.

an emergency manager is appointed.

»  States should develop appropriate criteria requiring the
emergency manager to take into account the public's
health and not just the cost-cutting component.

»  States should ensure that emergency managers
consult with appropriate experts when proposing
changes that implicate public health, the environment,
education, etc.

Safe Drinking Water

Public health agencies should be involved in regulating type
| water supplies. Structurally, this could be achieved through
changes in the permitting process and in environmental
regulations.

»  State environmental laws should require local health
department (LHD) participation in the permitting
process for Type 1 water systems, as Genesee County
Health Department (GCHD) does with non-Type | water
systems. LHDs would need adequate funding to be able
to perform this function.

»  State law should require public water systems to report
waterborne disease outbreaks directly to LHDs and the
state health department when they report to state and
federal environmental agencies.

»  The state environmental agency should develop
regulations requiring coordination with state and local
health departments regarding actions to be taken and
when to notify the public of an environmental disease
outbreak.

»  Environmental Protection Agency (EPA) should closely
examine the culture of a state environmental agency
before granting primacy. Perhaps a more rigorous
review of state programs is appropriate.

Executive Summary | 5



Public Health

In the Flint water crisis, the primary problem was with
implementation, not the Public Health Code’s structure.
Addressing the implementation failures should be a priority
for avoiding future similar crises.

»  Public health should have a greater role in preventing
exposure to environmental health threats. This function
should not be managed solely by environmental
agencies.

»  Public health should focus lead prevention efforts
further upstream—rather than waiting to respond to
elevated blood lead levels.

»  Public health agencies should engage in more rigorous
health monitoring following environmental changes
with potential public health effects.

»  Public health agencies should rigorously employ their
investigative authority to protect the public health.

»  Public health agencies should develop criteria for when
and how to notify the public of threats to their health
such as the Legionnaire's disease outbreak.

»  Public health agencies should recognize and weigh
the risks of delaying action when making decisions.
For example, the LHD failed to declare an emergency
in Flint immediately upon learning of the extent of the
crisis, thus delaying availability of needed resources
and response efforts.

6 | Learning from the Flint Water Crisis: Protecting the Public's Health During a Financial Emergency



Introduction

The Flint, Michigan, water crisis—a manmade disaster that resulted in the poisoning of thousands of
children and adults after lead leached into the city’s drinking water—is a terrible tragedy, and one that
was far from inevitable. The crisis resulted from a cost-driven switch to the city’s drinking water in April of
2014, while the financially distressed community was under the control of a state-appointed emergency
manager (emergency manager). Despite Flint residents’ repeated complaints and requests for assistance,
the community endured the escalating crisis for well over a year before a governmental response finally
began to trickle in. The response came when it did only because the crisis was exposed by private actors—
scientists, physicians, and Flint residents that worked together to examine the undeniable consequences
of lead poisoning unfolding in their community.!

After the crisis was exposed in the fall of 2015, Flint residents have appropriately cast blame in multiple
directions, as dozens of civil lawsuits and unprecedented criminal charges have been filed. Assessing
responsibility is important for a variety of reasons. For one thing, the Flint community deserves monetary
compensation and governmental resources to address the very real and severe damage they continue to
endure. For another, it is essential to ensure accountability of government and private actors, and restore
a sense of justice and fairness to a community that has been harmed. Equally important, a retrospective
assessment can develop strategies to help prevent the occurrence of similar disasters in the future.



A conscientious response to the Flint water crisis requires
more than finding fault. It demands critical examination of
the legal, political, and societal contexts in which the crisis
unfolded, and compels a comprehensive, prevention-focused
response to the ensuing failures that endangered the public’s
health. Other analyses, particularly the Governor's Flint Water
Advisory Task Force Report,? have examined the political and
societal contexts. Of necessity, our report touches on the
political and societal aspects, but the central focus is on the
legal aspects that contributed to the crisis.

In this report, we analyze the complex legal arrangements
at the heart of the Flint water crisis and recommend
changes to relevant laws and their implementation. The
key legal questions we address can be stated simply. Given
the appointment of an emergency manager, what legal
authority could state, local, and federal public health and
environmental agencies use to avert or mitigate the crisis?
What legal changes are needed to prevent a similar public
health crisis from occurring elsewhere, in Michigan or
across the country?

The report examines the legal framework in two phases.
First, we map the legal roles of federal, state, and local
authorities responsible for safe drinking water and the
public’s health. To do so, we review the relevant jurisdictional
framework as it existed prior to the appointment of

an emergency manager. Second, we examine how the
emergency manager’s authority conflicted with the existing
jurisdictional framework, leading to decisions that ignored
the community's long-term health. To provide additional
perspective, we also compare Michigan's emergency
manager law to other state laws designed to address local
government fiscal distress.

To be sure, the legal failures we detail were not the sole
cause of the crisis. But even a cursory examination of the
legal context reveals the sheer complexity of the roles and
responsibilities governmental officials were expected to
meet in maintaining and monitoring the quality and safety of
drinking water. To begin with, the legal analysis must assess
the relationship between two different but overlapping

sets of state legal authorities affecting enforcement of

safe drinking water—Michigan'’s public health code and

its environmental laws. Then, we need to understand how
Michigan's emergency manager law alters the existing

legal arrangements. Juxtaposed on those factors, we must
consider how issues of federalism and the relationship
between state and local governments influenced public
officials during the crisis.

In retrospect, as our report details, several key aspects of
the legal analysis stand out. In short, we observe failures in
both the legal structure and how the laws were implemented
that failed to stop and substantially exacerbated the crisis.
Under these circumstances, it should not be surprising

that harried public officials, acting under great pressure,
failed to coordinate across units or use their legal authority
effectively to prevent the crisis or mitigate its extent.

«  First, Michigan's Department of Environmental Quality
(MDEQ) (see Appendix E for a Glossary of Terms)
had primary legal authority and responsibility for
safe drinking water monitoring and enforcement in
Michigan, including legal power to prevent the Flint
water crisis. We agree with the Governor's Task Force
that “MDEQ caused this crisis to happen”3 when
the department abdicated its essential and unique
responsibilities as the state’s environmental health
agency.

»  Second, although several agencies had legal authority
to intervene as the crisis progressed, the Flint
water crisis exposed jurisdictional gaps, overlaps,
and inconsistencies in the state and federal legal
frameworks that elicited confused and ultimately
deleterious policy responses. Consequently, this
produced missed opportunities to mitigate the crisis.

»  Third, though the relevant laws include checks and
balances that enable agencies to intervene when a
sister or subordinate agency'’s actions or omissions
threaten the public’s health, these legal mechanisms
are not self-executing. Indeed, legal checks and
balances are futile if a supervising or co-equal agency
adopts a policy of non-interference or deference
without first establishing channels for communication
and true cooperation.

«  Fourth, the emergency manager’s jurisdiction over the
City of Flint undermined the local government’s ability
to respond to an emerging crisis. Once the emergency
manager took over, city agencies could no longer act,
although state, federal, and county agencies retained
legal authority to intervene.

+ Andfifth, it seems clear that inadequate legal
preparedness contributed significantly to how and
why the crisis unfolded as it did. The lack of legal
preparedness contributed to failures of implementation
(especially regarding coordination and communication).

What happened in Flint matters because there is little
doubt that the Flint water crisis presages similar critical
challenges facing many American cities. Importantly,
because emergency manager laws are invoked in financially

8 | Learning from the Flint Water Crisis: Protecting the Public's Health During a Financial Emergency



distressed communities, they disproportionately affect
our most vulnerable populations. Thus, examining how the
intersection and implementation of various laws affected
decisions addressing a municipality’s immediate financial
crisis at the expense of the community's long-term health
is essential to preventing a similar crisis from occurring
elsewhere. This report endeavors to fill some of the gaps in
understanding that impede meaningful and effective legal,
policy, and practice reforms following the tragedy in Flint.

Introduction | 9
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Context

By now, the Flint water crisis story is well known. In 2015, following a private researcher’s discovery of high
levels of lead in the city’s drinking water, physicians detected elevated blood lead levels in Flint’s children,
resulting in state and local emergency declarations. In 2014, Flint had changed its source of water to the
Flint River. Despite the corrosiveness of Flint River water, the Flint water department failed to treat the
water with anti-corrosion control measures that would have cost the city approximately $140 per day. As
a result, lead from the aging service lines to homes leached into the drinking water. Even though Flint has
returned to its previous water source, the corrosive nature of the untreated river water compromised its
aging water pipes and exposed residents to unsafe lead levels. Recent remediation efforts have improved
the situation, but the lead exposure will negatively affect the community’s health, especially its children,
for years. See Appendix A for an abbreviated timeline of key events and decisions associated with the Flint
water crisis.

Aside from the lead exposure, the Flint community suffered from a series of Legionnaire’s disease outbreaks
at McLaren Hospital.® Although there is some dispute about the source of the Legionella, the switch to the
Flint River is the leading suspect. At least 12 people died from Legionnaire’s disease in 2014-2015.



Flint changed its water source under the direction of an
emergency manager, ostensibly as a cost-saving measure.
Michigan's emergency manager statute had been invoked
to address Flint's long-standing financial crisis. This law
imposes state powers upon the governor’s determination
that a state of financial emergency exists in a municipal
government or school district.” The law authorizes a state-
appointed emergency manager to take over the operations
of the local government to rectify the financial emergency
and to assure fiscal accountability and continued provision
of necessary governmental services. When the state
intervenes, the executive and legislative powers of the

local government are suspended and fully vested in the
emergency manager. Since the first version of the law was
passed in 1988, an emergency manager has been appointed
to eleven different municipalities and four different school
districts across Michigan.?

It is undeniable that Flint was in fiscal distress and that

it was defensible under the law to appoint an emergency
manager. But investigations and released emails suggest
that the emergency manager made three key decisions that
were disastrous to the public’s health, and contrary to the
city's economic best interests. Those decisions were: (1)
committing the city to joining the new Karegnondi Water
Authority (KWA) at a cost of $85-110 million; (2) terminating
the city's decades-long contract for treated water from

the Detroit Water and Sewerage Department (DWSD); and
(3) using Flint River water filtered through the Flint Water
Treatment Plant (WTP).? Instead of negotiating a cost-
effective contract with the DWSD, the emergency manager'’s
decisions placed the city in an even more precarious
financial position than it was before his appointment.©

The failure to invest in appropriate WTP upgrades or assure
its readiness to distribute safe drinking water most starkly
demonstrates the emergency manager's disregard for the
public’s health. On top of this, MDEQ failed to require the
city to implement a relatively inexpensive anti-corrosive
treatment that would have substantially mitigated the lead
exposure. These short-sighted decisions ignored the public
health consequences, resulting in an enormous toll on the
Flint community. At this point, direct and indirect costs
cannot be fully assessed, but estimates run as high as $300
billion. Equally troubling, Flint residents were deprived of

a representative and accountable government, and hence
were denied any voice at all in decisions affecting their
health and wellbeing.’? Not surprisingly, city residents have
filed multiple lawsuits.’* And, as of August 1, 2017, criminal
charges have been brought against fifteen government
officials, with criminal investigations still underway.**

To assess the crisis, Governor Snyder appointed a Flint
Water Advisory Task Force (Task Force), which released its
Final Report on March 21, 2016.15 Observing that “[t]he Flint
water crisis is a story of government failure, intransigence,
unpreparedness, delay, inaction, and environmental
injustice,” the Task Force allocated primary responsibility to
MDEQ.! In particular, MDEQ ignored sound environmental
science in administering the Safe Drinking Water Act
(SDWA), which sets standards for municipal water supplies.
But the Task Force documented failures at every level of
government that permitted the crisis to persist and worsen
despite mounting evidence of a public health emergency.”’
These failures included lack of communication, confusion
regarding overlapping responsibilities, and disagreement
among authorities. The reluctance to intervene plagued
government interaction vertically (among federal, state,
and local authorities) and horizontally (between agencies at
the same governmental level). Perhaps most importantly,
the Task Force harshly criticized state authorities for their
glaring and repeated dismissals of concerns expressed

by local elected officials and Flint residents regarding

the safety of their drinking water.!® In this context, it is
worth emphasizing that physicians and outside experts
discovered the high water lead and blood lead levels in

Flint, demonstrating the need for private intervention and
monitoring in the absence of appropriate governmental
intervention.
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Methods

As mentioned above, we conducted the research for this report in two phases. The first phase of research
(Phase I) focused on understanding the legal framework that existed in Flint prior to the appointment

of an emergency manager. The second phase (Phase Il) considered the impact of Michigan’s emergency
manager law on the existing legal framework and examined other states’ emergency manager laws and/
or alternative strategies for addressing local financial emergencies. Together, these phases illuminate
what went wrong from a public health law perspective and enable an evaluation of whether the failures
were inherent in the structural (i.e., objective) legal framework or in how the agencies interpreted and
implemented the laws. In turn, the evaluation informs our recommendations for lawmakers, public health
practitioners, and emergency managers.



A.Phase I: Understanding the Existing Legal

Framework

The specific aim of Phase | was to clarify the existing public
health legal environment in which the Flint emergency
managers operated. To begin our analysis, we mapped

the overlapping legal roles and responsibilities of the
governmental agencies and entities involved in protecting
the public’'s health and ensuring safe drinking water.

We first compiled a list of potentially involved entities by
reviewing existing analyses of the Flint water crisis, including
the Flint Water Advisory Task Force Report. To supplement
the initial list, we identified other entities of interest based
on our research questions. The final list of entities includes:

+  The federal Environmental Protection Agency (EPA)

»  The federal Department of Health and Human Services
(HHS) (with particular focus on its primary public
health arm, the Centers for Disease Control and
Prevention (CDC))

*  The Federal Emergency Management Agency (FEMA)
(within the Department of Homeland Security)

+  The Michigan Governor's office

*  The Michigan Department of Environmental Quality
(MDEQ)

»  The Michigan Department of Health and Human
Services (MDHHS)

*  The Genesee County Board of Commissioners

*  The Genesee County Health Officer and Department of
Health (GCHD)

»  The Genesee County Board of Health

*  The Flint city council

*  The Flint mayor

»  The Flint Department of Public Works (DPW)

(which includes the municipal public water system).

Next, we identified and categorized aspects of legal
authority relevant to our goal of understanding the entities’
roles and responsibilities for safe drinking water and the
public’'s health. These categories provided the contours for
our research regarding each entity and included inquiries
about the source and scope of both general and specific
authority relative to: (a) environmental health hazards; (b)
safe drinking water; (c) protecting the public's health; and
(d) conducting public health investigations. Within each

of these subcategories (a)-(d), we determined the nature
of each entity’'s jurisdiction (e.g., exclusive, preemptive,
primary, concurrent), along with the mandatory and
discretionary legal functions assigned to the entity.

We also documented the legal relationships with other
entities to assess potential overlapping jurisdiction and
gaps in authority. We identified powers shared or monitored
by another agency, responsibilities for overseeing another
entity’s performance, and the authority to intervene if
another entity failed to act. Finally, we noted additional
areas of inquiry that would facilitate a fuller understanding
of legal barriers and requirements applicable to the entity,
including legal checks and balances, requirements to
respond to citizens' complaints, jurisdictional gaps, and
conflicting objectives created through law. The full list of our
Phase | research questions is set forth in Appendix B.

Our next step was to develop matrices to document our
research. We created a matrix for each entity in which we
listed every area of inquiry, and included space to document
legal citations as well as immediate recommendations or
questions. We then searched for all laws relating to the
entity’s creation, its general grant of authority, and the
agency's specific authority relative to the pre-identified
subcategories (environmental health, safe drinking water,
public health protection, public health investigation). The
laws we identified include:

*  The Michigan Public Health Code and regulations

+  The federal Public Health Service Act and regulations

»  State and federal Safe Drinking Water Acts and
regulations

»  State and federal emergency management statutes
and regulations (note that these differ from emergency
financial management laws)

+  The Michigan Constitution

*  Michigan statutes providing for county and city
organization and authority

*  Michigan Executive Reorganization Orders

»  County health and sanitation codes

»  City charters and ordinances.
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After reviewing each of these laws and recording the results
in the matrices, we next identified gaps in our matrices and
searched specifically for information responsive to those

gaps.’®

Following completion of the individual matrices, we
developed a Phase | summary matrix to structure our
analysis of each entity's actual or potential relationship

to the events that unfolded in Flint. The categories of
inquiry in the summary matrix align with important public
health functions that represent windows of opportunity for
government activity relative to the crisis: (1) prevention;

(2) surveillance and detection; (3) investigation; and (4)
intervention. We then mapped the individual entity matrices
onto the summary matrix by categorizing grants of clear

or ambiguous authority for each entity according to the
four public health functions selected. We used the following
general definitions to describe the selected public health
functions and to categorize legal authority:

Prevention: A standard public health definition

for prevention is “action so as to avoid, forestall, or
circumvent a happening, conclusion, or phenomenon
(e.g., disease).”?° We use this term to encompass
activities and functions aimed at preventing exposure
to the primary agents of adverse health impacts
associated with the water crisis—lead and Legionella.

Surveillance/Detection: The CDC describes
surveillance as “the ongoing, systematic collection,
analysis, and interpretation of health-related data
essential to planning, implementation, and evaluation of
public health practice.”?! We use this term to include not
only collection of data related to Legionnaire’s disease
and elevated blood lead levels, but also to capture

data collection efforts pertaining to water quality, as
this was a key piece of health-related data essential to
public health planning. We include the term Detection

to reflect the discovery of irregularities, outbreaks,
or patterns that may result from routine monitoring
accompanied by careful analysis and interpretation.

Investigation: Our use of the term Investigation
encompasses activities designed to identify the source
of a disease outbreak or threat to the public’s health.??
As compared to surveillance, which is routine and
ongoing, we consider investigative activities to include
those aimed at seeking information related to an
identified problem or irregularity.

Intervention: Intervention may be defined as an
“action or ministration that produces an effect or is
intended to alter the course of a pathologic process.”??
We have used this term to describe legal actions to
arrest the progression or spread of a cause of illness or
harm, as well as actions to correct violations of the law
which pose a threat to human health.

Finally, we document actions that were actually taken
(relying primarily on the factual account provided in

the Flint Water Advisory Task Force) versus actions

that each entity could have taken. In this format, the
summary matrix provides a basis for further evaluating
legal gaps, implementation failures, and opportunities for
improvement.

Note that while our initial research included examining
emergency response activities, we later excluded this
information from our analyses because the project focuses
on legal authority to prevent or mitigate the progress

of a public health threat before it rises to the level of

an emergency. In other words, we do not critique the
emergency response (i.e., activities that occurred after the
emergency declaration), but rather assess the existing legal
framework in place to prevent public health emergencies
from occurring.
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B. Phase II: The Impact of the Emergency
Manager Law on the Existing Legal Framework

The second phase of our analysis examined how the
appointment of an emergency manager in Flint affected
the legal environment described in Phase I. In particular,
we examined how the Governor’s appointment of an
emergency manager shaped and limited the ability of other
responsible agencies to exercise their legal authority. In
addition, we explored emergency manager laws in other
states to identify, compare, and contrast key features

of these laws. We investigated alternative strategies

for addressing local financial distress in states without
emergency manager laws. We determined whether
particular features of a law or strategy might yield an
optimal (be it greater or lesser) impact on the legal
landscape described in Phase | and thus on the public’s
health.

In the first step of Phase I, we developed a list of key areas
of inquiry regarding emergency manager laws. Through a
literature review, we identified five categories of inquiry,
including:

*  Legal authority to intervene to prevent a local financial
emergency;

*  Legal authority to intervene in a local financial
emergency;

»  Legal authority of the intervener;

»  Legal authority to file for Chapter 9 bankruptcy; and

»  Otherlegal mechanisms available to prevent or address
local fiscal emergencies.

These categories capture the most important features

of state laws regarding measures to address local fiscal
distress. We then deconstructed each of these categories
into discrete questions to further specify state law
requirements for, or alternatives to, intervention, allocation
of responsibility, limits on authority, responsibilities or
structures imposed to protect the community, and methods
for assuring accountability. Through an iterative research
process, we developed a set of matrices reflecting these
key areas of inquiry, with an individual matrix reflecting
each of the states examined. These categories were further
refined during the research portion of Phase II. The full set
of questions is set forth in Appendix C.

Our next step was to develop criteria for selecting which
states, in addition to Michigan, to examine in detail. Through
a literature review, we identified states with and without
emergency management laws. For states without emergency
management laws, we categorized them according to
municipalities’ legal authority to file for Chapter 9 bankruptcy.
These states were divided into three groups: states with
blanket authorization to file for Chapter 9 bankruptcy; states
that authorize Chapter 9 bankruptcy after a municipality
meets specified conditions; and states that do not authorize
municipalities to file for Chapter 9 bankruptcy.

Based on this information, we selected twenty states for
inclusion in our research—ten states with emergency
manager laws and ten states without such laws. To select
ten states from among those with emergency manager
laws, we considered the demographic characteristics of
each state (including geography, population size, and the
percentage of the population living in urban versus rural
areas). A priority was to select states in which the emergency
management law had in fact been implemented. The states
with emergency management laws included in our analysis
are: Arizona, California, lowa, Maine, Michigan, Nevada, New
Jersey, North Carolina, Oregon, and Rhode Island.

To select ten states without emergency manager laws,

we based our initial selection on the type of municipal
bankruptcy laws in each state. We categorized states
according to those in which state law does not permit
municipalities to file for bankruptcy, those setting
conditions that municipalities must meet before filing

for bankruptcy, and those providing blanket authority for
municipalities to file for bankruptcy. We again sought to
incorporate demographic characteristics into our selection
criteria (geography, population size, and percentage of the
population living in rural versus urban areas). From the

list of states without emergency manager laws, we first
sorted states by type of municipal bankruptcy law. Then
we selected an approximately equal number of states from
each category with demographic characteristics in mind
to provide diversity in our selections. The states without
emergency manager laws examined in our research include:
Colorado, Connecticut, Kentucky, Maryland, Mississippi,
Missouri, Montana, South Carolina, Washington, and
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Wyoming. A detailed breakdown of selection criteria is
included in Appendix D.

In each of the twenty states selected, we then analyzed
emergency manager laws, municipal bankruptcy laws,

and other responses to fiscal distress. We used traditional
analytic legal research methods to assess each state’s

laws. As a starting point, we used a summary of state fiscal
distress laws published by the Pew Charitable Trusts.?* The
Pew report focused on the role of state governments in local
government financial distress, and provided some legal
citations for emergency management laws in the selected
twenty states. For those states without citations, we
conducted key word searches in public statutory databases
for each state to identify relevant statutes. For this study, we
did not consider state regulations or informal state policies
related to fiscal distress laws.

After completing the Michigan emergency management law
matrix, we mapped the roles of the Michigan Department

of Treasury (Treasury) and state-appointed emergency
manager onto the Phase | Summary Matrix. Through

this mapping, we identified the role of Treasury and the
emergency manager in prevention, surveillance/detections,
investigation, and intervention. Moreover, we documented
changes to other entities’ authority that resulted from the
emergency manager's appointment.

Finally, along with analyzing selected states' emergency
financial management laws, we assessed the concept of
fiduciary duty as applied to emergency managers. For this
analysis, we used standard legal research methods. Our
research failed to uncover any primary legal sources, as

the law of fiduciaries has not been applied in the context of
government's duty to citizens during a fiscal crisis. We further
consulted secondary authorities including law reviews, legal
dictionaries and legal treatises for additional background
information on the topic and current legal thinking.
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Legal Analysis

In this section, we assess the legal context relating to safe drinking water and exercising general public
health powers. With respect to each, we describe the relevant legal powers and responsibilities of city,
county, state, and federal entities. Each entity is responsible for fulfilling a wide range of functions. Our
examination focuses primarily on each agency’s legal authority and the actions or omissions that led
to, enabled, or perpetuated the Flint water crisis.> We also identify legal authority and implementation
relevant to the Legionnaire’s disease outbreak that occurred in Flint.

In Sections B and C below, we discuss the general legal framework that governs safe drinking water and
public health powers absent appointment of an emergency manager. In both cases, the framework is
dictated to some extent by federal law, but the laws and services are implemented most directly at the
state and local levels. Accordingly, after describing the framework, we explore the roles of specific agencies,
described in order of importance to the Flint Water Crisis. We conclude our analysis of each agency with a
summary of legal implications, including structural gaps and implementation failures associated with that
agency.

In section D, we examine how the emergency manager’s appointment in Flint affected the existing legal
framework. For comparison, we then examine other states’ strategies for managing local fiscal distress.
We also consider whether the legal concept of fiduciary duty offers insight into an emergency manager’s
actual or potential legal responsibilities.



A. Analytical Overview

To facilitate reading what is admittedly a complex set of Though overlap is not inherently problematic, it is almost
results, we provide two summary Tables. In Table 1, we note inevitable that gaps will occur if the relevant agencies

the primary gaps and ambiguities in legal authority. This have not communicated and prepared for instances of
table reflects structural legal failures, i.e., failures inherent overlapping authority. Taken together, the issues in Table 2
in the legal framework. Table 2 identifies key jurisdictional reflect failures of implementation.

overlaps and isolates failures to perform legal duties in Flint.

Table 1: Structural Legal Failures (Gaps and Ambiguities)

Federal State County City

Prevention Lacks PH No authority Lacks PH No authority No authority Lacks PH
expertise but  (narrow expertise but for Type 1 water expertise but
no PH consult  exceptions) no PH consult supply no PH consult
required required required

Surveillance/ Not required Does not receive Not required

Detection to report to or all BLL test toreport to or

support PH results support PH

Investigation Unclear w/ Unclear w/

regard to regard to
drinking water drinking water

Intervention Unclear w/ Unclear w/

regard to regard to
drinking water drinking water

Table 2: Failures of Implementation (Jurisdictional Overlap and Failures to Perform)

Federal State County City

Prevention Failed to Failed to assure Failed to
identify/ Flint's capacity, complete
address require OCCT needed
MDEQ's upgrades,
cultural issues implement

ocCT

Surveillance/ Guided DPW Failed to Failed to

Detection to submit facilitate correctly

inaccurate data, ~ GCHD's access monitor lead
lied to EPA toBLL data

Investigation Failed to fully Failed to Failed to Failed to Failed to Failed to Failed to
investigate assist GCHD  assurerigorous  cooperate with adequately use full cooperate with
Flintresidents’  absentstate  investigationby =~ GCHD's LD investigate authority to GCHD's LD
lead concerns  request agencies investigation BLLor LD investigate investigation

data, support
GCHD's LD
investigation

Intervention Failed to Failed to Failed to take Failed to require Did not Failed to Failed to notify
override OCCT  declare PH responsibility for  Flint to correct urge/require  issue PH public of LD
decision, take  emergency agency failures,  violations aggressive order, sound outbreak
enforcement timely declare GCHD action  alarm
action, issue emergency
emergency
orde
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The public health legal framework relative to safe drinking
water and public health in Michigan is complex and involves
frequent overlap among levels of government and among
agencies at each level. Under Michigan law, local entities are
responsible for the day-to-day operations associated with
providing public health services. Michigan is divided into
counties, which are in turn comprised of townships, cities,
and villages.?® Two types of local government operate in the
city of Flint: the Genesee County government and Flint city
government. The geographic boundaries of these entities
overlap, as Flint is located entirely within Genesee County.
Accordingly, local legal authority and responsibilities overlap
at times.

On top of this structure, jurisdictional overlap exists at the
state and federal levels, as both levels exercise oversight
and provide assistance to local governmental entities.
State agencies provide oversight and/or fill in gaps where
significant expertise is needed or where services may

be provided more efficiently on a larger scale. Federal
entities similarly provide funding, oversight, expertise, and
leadership on issues of national import. Under appropriate
circumstances, the state or federal government may
intervene to protect the public’s drinking water and health.

Together with this vertical overlap (between levels of
government), there is frequently horizontal overlap

among agencies at the same level of government. This is
particularly true for environmental health functions because
many specific functions are allocated to environmental
agencies, while general public health functions remain with
health agencies. As a result, when an environmental factor—
such as contaminated drinking water—threatens the
public’'s health, multiple agencies may hold relevant powers
and responsibilities to ameliorate the threat.

Finally, legal ambiguity regarding assignment of public
health responsibilities arises in part from the nonlinear,
iterative nature of public health activities. For purposes of
this analysis, we have categorized public health activities
into the four functions described above: prevention;
surveillance and detection; investigation; and intervention.
This categorization is based on the purpose and relative
timing of a given activity. Certainly, any given activity may
not fall neatly into just one of these categories, may be
dependent on another agency'’s performance of a related
function, or may be prompted by another agency's actions
or omissions. The relationships between activities often
require that agencies share information and work together,
but the law does not always require or even address this
aspect of an agency'’s role or responsibilities.

Table 3 below graphically depicts the three different ways

in which responsibility is divided and assigned among
agencies. Ideally, each point of intersection in each matrix,
as well as the intersection between the matrices, would
represent a clean transition of authority from one agency

to another, whether through clearly written laws, formal
memoranda of understanding between agencies, or simply
through interagency communication and coordination. In
reality, these intersections present opportunities for gaps,
either in the law or in implementation, that are unfortunate
aspects of operating in a complex legal and public health
practice environment. The intersections may also reflect
overlap, which may lead to gaps if two or more agencies
defer to one another but fail to communicate. Planning,
preparedness, and communication are keys to assuring that
gaps and areas of jurisdictional overlap are navigated before
a public health threat emerges, rather than in the midst of
an ongoing crisis.
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Table 3: Vertical, Horizontal, and Functional Intersections

Federal State County City
Prevention X X X X X
Surveillance/
Detection i X X
Investigation X X X X X
Intervention X X X X X

Federal State County City
Prevention X X X X
Surveillance/
Detection 28 A e i X
Investigation X X X X X X
Intervention X X X X X X X X

B. The Safe Drinking Water Legal Framework

The general legal structure pertaining to safe drinking water is
set forth in the federal Safe Drinking Water Act (SDWA), which
establishes standards applicable to public water systems
across the country.?” The SDWA assigns responsibility for
administering the Act, including promulgation of regulations
and enforcement, to the EPA.?8 Nonetheless, the SDWA
delegates primary supervision and enforcement responsibility
(primacy) for public water systems to the states if they

meet certain statutory requirements. These requirements
include: adopting drinking water regulations that are at least
as stringent as federal regulations; implementing adequate
enforcement and monitoring procedures; adopting authority
to impose administrative penalties for noncompliance; and
adopting an adequate plan to ensure safe drinking water
during emergencies.?® Currently, all states and territories
except Wyoming and the District of Columbia have primacy.*°
EPA's responsibility in most states—including Michigan—is
therefore supervisory and preemptive in nature.

The EPA is responsible for promulgating national primary
drinking water regulations (NPDWRs) for contaminants that
are likely to occur in public water systems and are harmful
to health. NPDWRs must establish either (1) the maximum

permissible level of a harmful contaminant which may be in
public drinking water (i.e., the Maximum Contaminant Level

or MCL), or (2) if measurement of the contaminant level is

not feasible, require use of treatment technique(s) known to
adequately reduce the level of the contaminant.3! Because
state regulations must be at least as stringent as federal
regulations, the NPDWRs provide a floor for public drinking
water safety standards across the country. NPDWRs generally
prescribe monitoring requirements as well, including sampling
techniques and analytic and reporting requirements.®> The EPA
has promulgated NPDWRs regarding over 90 contaminants,
including treatment technique requirements pertaining to lead
and Legionella.??

An important regulation for understanding the Flint crisis
is the Lead and Copper Rule (LCR).34 The Maximum
Contaminant Level Goal (MCLG) for lead is zero because
lead exposure is dangerous at any level.®> Rather than
establishing an enforceable MCL, the LCR specifies
treatment techniques designed to prevent harmful
concentrations of lead and copper in drinking water.3¢
Specifically, public water systems must install and operate
optimal corrosion control treatment (OCCT) as provided
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in the LCR.% The rule establishes detailed monitoring and
analytic requirements for lead and copper,3 and identifies
action levels for both contaminants that, if exceeded, elicit
additional requirements such as OCCT review, source water
treatment, lead service line (LSL) replacement, and/or
public education.®

Scientists have criticized the LCR for years, observing
scientific weaknesses and legal loopholes in the rule that
prevent it from effectively protecting the public's health.4°
One of the LCR's most troubling shortcomings is that the
lead action level is a technological standard designed to

screen water systems for generally effective corrosion
control rather than a health-based standard to assure safe
drinking water in every household.* In response, some
scientists have recommended that the LCR include health-
based benchmarks that would initiate additional household-
level remedial measures.*? A further problem is that the LCR,
first promulgated by EPA in 1991, has been updated only
through interim revisions in 2000 and 2007.43 Although EPA
has revisited the rule, the agency has failed to promulgate
the robust revisions urged by scientists.** With respect to
Legionella and several other microbiological contaminants,
the EPA has established an MCLG of zero.®

MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY

As the primary enforcement agency under the state and
federal SDWAs, the Michigan Department of Environmental
Quality (MDEQ) has the power and responsibility to assure
the safety of Michigan’s public drinking water. MDEQ is tasked
both with developing state drinking water standards and

with enforcing them.*® State drinking water standards must
be at least as stringent as the NPDWRs, and the Michigan
SDWA incorporates NPDWRs by reference until MDEQ
promulgates standards covering the same contaminant.*
MDEQ's enforcement responsibilities also include permitting,
monitoring, and advising public water systems and deploying
enforcement techniques as needed to assure compliance.

As the Governor's Task Force determined, MDEQ's repeated
failure to properly discharge its responsibilities or to develop
an appropriate response as the crisis unfolded was a major
contributor to the water crisis.*® Although organizational
culture is not a specific criterion that EPA must consider when
evaluating a state's capacity for primacy, it seems clear that
MDEQ's culture placed a priority on technical compliance
over public health that was a major contributing factor to the
Flint water crisis. This section focuses first on MDEQ's legal
authority and activities specifically in Flint, and then assesses
MDEQ's design and implementation of its safe drinking water
program more generally.

a. MDEQ in Flint
PERMITTING AND PREPARATION

MDEQ is responsible for permitting new Type 1 water systems
and alterations to Type 1 water systems, and must determine
that the proposed system will protect the public's health before
issuing a permit. To grant a permit, the agency must “evaluate
the adequacy of the proposed system to protect the public

health by supplying water meeting the state drinking water
standards."4* MDEQ must also conduct a capacity assessment
to determine whether the public water system has adequate
technical, financial, and managerial capacity to assure
compliance.°

Reports on the water crisis indicate that multiple engineering
firms conducted studies to assess and evaluate Flint's drinking
water options and determine whether upgrades were needed
to prepare the Flint WTP to treat Flint River water.> The firms
produced conflicting conclusions regarding the feasibility of
using the Flint River as a drinking water source and offered
vastly different cost estimates for Flint WTP upgrades—
seemingly dependent on what the city could afford rather
than what would assure safe drinking water. Although initial
estimated costs for the Flint WTP upgrades exceeded $60
million, it appears that MDEQ ultimately approved plans
involving upgrades amounting to only $8 million because

this was all the city could afford.> Even more alarming than
the inconsistent cost estimates, reports indicate that a

mere two years before Flint began using the Flint River for

its drinking water, MDEQ had advised the then-emergency
manager against switching to the Flint River because of safety
concerns.»

Without question, MDEQ had sufficient legal authority and
information to deny Flint's permit application or to condition
permit approval on changes to the city's construction plans.
Alternatively, MDEQ could have required Flint to obtain
additional, independent engineering analyses to resolve
informational inconsistencies. Instead, MDEQ approved

the city's permit based on studies that were at best
inconclusive. Rubber-stamping a permit application reflects an
implementation rather than structural legal failure.
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Even after this initial misstep, MDEQ continued to abdicate

its responsibilities in Flint. For example, Flint DPW staff knew
that the system was not prepared to distribute drinking water
and expressed their concerns to MDEQ), explaining that Flint
city administrators were pushing for start-up even though
the system was not ready. Indeed, an email from a Flint WTP
employee to MDEQ staff within days of start-up stated the
following:

| have people above me making plans to distribute

water ASAP. | was reluctant before, but after looking at
the monitoring schedule and our current staffing, | do

not anticipate giving the OK to begin sending water out
anytime soon. If the water is distributed from this plant

in the next couple weeks, it will be against my direction.

| need time to adequately train additional staff and to
update our monitoring plans before | will feel we are ready.
| will reiterate this to management above me, but they
seem to have their own agenda.®*

This and other publicly released emails suggest that the Flint
DPW staff were under pressure to operate the system despite
being unprepared, and that MDEQ staff were well aware of

this reality. As the primary enforcement authority, it is unclear
why MDEQ did nothing to respond to these concerns. As a
direct result, the Flint public water system was not equipped to
protect the public’s health even when it first launched.

MISAPPLYING THE LCR

As required under the federal LCR, MDEQ exercises a

very direct role in preventing lead contamination because
it is responsible for determining whether optimized
corrosion control exists in a water system and, if
necessary, determining an appropriate OCCT method.%®
In the event that the selected OCCT method does not
effectively prevent lead from entering the drinking water,
the state is responsible for assuring that the water system
implements additional measures designed to prevent lead
contamination.®® Here, MDEQ improperly interpreted the
LCR to allow for two six-month monitoring periods prior
to implementing any corrosion control treatment at all,
rather than requiring OCCT immediately upon start-up.®”
The determination not to implement corrosion control was
contrary to the LCR and to industry practice.>® Moreover,
MDEQ misled EPA officials for approximately two months,
falsely stating that Flint had implemented OCCT though it
had not.> Actions contrary to law reflect implementation
rather than structural failures.

MONITORING AND SURVEILLANCE

Another MDEQ responsibility is to enforce state monitoring
and reporting requirements, including the use of appropriate
sampling techniques and analytic processes.® The
Department performs several related surveillance functions.
These include: assuring monitoring capacity within the state
through a laboratory certification program and by operating
a laboratory;® conducting systematic surveillance and
inspections;62 and reporting required data to EPA.%3

Reports do not seem to indicate complete failures to
perform these functions, but rather failures to perform
these tasks properly and accurately. For example, MDEQ
guided DPW to employ flawed sampling techniques, did
not require DPW to identify high-risk homes for inclusion
in its lead and copper sampling pool, and even suggested
that DPW submit samples below the lead action level in
order to skew the city’s overall lead monitoring results.®*
At best, the reports demonstrate that MDEQ performed
its responsibilities with the goal of achieving “nominal LCR
compliance” rather than protecting the public health.®®
Unfortunately, MDEQ even fell short of this low bar.

INVESTIGATION AND INTERVENTION

MDEQ has broad authority to investigate public water supplies.
The Department can require changes to its operations or
treatment (such as changes to its OCCT method),% issue an
emergency order requiring immediate action to protect the
public’s health,®” and/or limit water use until improvements
are made to the water supply.®® MDEQ could have taken any
one of these actions in Flint, given the urgent health threat
widespread lead contamination poses. Of course, these
powers are unlikely to come into play in a situation where
MDEQ has played such a significant role in creating the crisis
to which a response is needed. Moreover, MDEQ's failure to
collect and analyze data in a manner designed to protect the
public’s health effectively concealed the need for intervention.

Public water supplies must report the occurrence of a
waterborne disease outbreak to MDEQ, which needs the
information to develop an appropriate response.®® But the

law does not mandate action by MDEQ in response to this
information, and does not even require that MDEQ relay such
information to MDHHS. Though MDEQ was well aware of
public concerns about the potential link between Legionnaire's
disease in Flint and the water switch, it does not appear that
MDEQ attempted to provide information to or assist MDHHS
or GCHD. To the contrary, MDEQ asserted that dealing with the
outbreak was GCHD's responsibility and refused to cooperate
with GCHD's investigation.”
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b. MDEQ’s Safe Drinking Water
Program

Two key design flaws stand out when examining Michigan's
safe drinking water program against the backdrop of lead
contamination in Flint. First, MDEQ's lead and copper rule
reflects many of the same shortcomings that characterize
the federal LCR. MDEQ has legal authority to fix these flaws
as long as the state rule continues to provide at least the
same level of protection as the federal rule.” For example,
throughout the period when Flint used water from the Flint
River, the lead action level in Michigan matched the federal
action level of 15 parts per billion (ppb).”? MDEQ could

have lowered the state action level through rulemaking,
but instead adopted (and failed to properly implement)
the federal level. A lower lead action level would prompt
remedial action sooner. MDEQ also could have developed

a health-based benchmark to generate health department
alerts or household-level mitigation actions.” Responding
to the water crisis in March 2017, MDEQ introduced possible
changes to the state lead and copper rule that would lower
the lead action level to 10 ppb by 2020.7

Second, and more to the point, a conspicuous gap stands
out in Michigan'’s safe drinking water program: the absence
of public health. Even though protecting the public’'s health
is the primary stated purpose of both the federal and state
SDWAs, consultation with public health experts is not
required during permitting and surveillance activities, when
developing rules or drinking water standards, or even when
MDEQ becomes aware of a waterborne disease outbreak.
MDEQ was not required to notify MDHHS of any of its
activities in Flint, despite the strong and direct connection

between environmental exposures, drinking water, and
health. Though involvement of public health experts in
analysis and decision making may have prevented or
mitigated the crisis, MDEQ's failure to alert and involve
MDHHS reflects a structural legal gap in addition to an
implementation failure.

LEGAL IMPLICATIONS

Structural gaps:

+  Absence of requirement to alert and cooperate
with MDHHS when faced with waterborne disease
outbreaks.

»  Absence of public health expertise in analysis or
decision-making relative to safe drinking water.

Implementation failures:

+  Failed to carefully or rigorously analyze Flint's WTP
permit application.

+ Failed to listen to DPW staff concerns about WTP
readiness.

*  Misapplied LCR requirements relative to OCCT.

» Liedto EPA about Flint's lack of OCCT implementation.

*  Misapplied LCR requirements relative to sampling
techniques and monitoring.

» Advised DPW to use water samples that were likely to
produce desirable results rather than reflect actual lead
levels in Flint.

+  Failed to notify the public of Legionnaire's disease
outbreak and refused to cooperate with GCHD's
investigation.

» Failed to require DPW to take action to fix issues
causing lead to leach into the drinking water.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

The Environmental Protection Agency (EPA) has authority
to investigate and/or intervene to protect the public’s
health. Indeed, the EPA may override state decisions
regarding issues such as OCCT and source water
treatment,” and may also inspect facilities and records.”® If
states fail to take enforcement action within applicable time
frames, EPA may issue administrative orders or commence
civil actions.” The agency can issue emergency orders
when state or local authorities fail to respond adequately to
imminent and substantial public health threats.”®

EPA plays the primary federal role in protecting the public’'s
drinking water. The agency is responsible for setting national

minimum drinking water standards through NPDWRs that
establish MCLs, treatment techniques, and monitoring
requirements applicable to harmful contaminants, including
lead and waterborne bacteria such as Legionella.”” NPDWR
standards must not only assure drinking water safety as
implemented, but also allow for a margin of error sufficient
to allow mitigation of potential threats before they cause
serious harm to the public’s health.8° EPA may also protect
the public through robust public notification requirements.
As noted above, longstanding critiques of the LCR are

the subject of renewed and reinvigorated calls to action
following the Flint water crisis.
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With respect to ensuring the safety of drinking water, EPA
delegates most enforcement responsibility to the states (as
noted earlier). But EPA is required to monitor and oversee
how the states perform their responsibilities.®? Before
granting primary enforcement authority to a state, EPA
examines a state’s operational plan and must confirm that
the state is able to properly perform its responsibilities under
the SDWA .83 EPA annually reviews and either reapproves or
retracts a state's primacy.?* To monitor the performance

of public water systems, EPA has established monitoring
requirements applicable to states and public water

systems, including specifying the frequency of monitoring,
sampling techniques, and analytic requirements.® The
agency has also established quarterly, annual, and special
reporting requirements applicable to states that enable the
Administrator to review public water systems’ actual NPDWR
violations, new enforcement actions a state has taken, and
certain state monitoring and treatment determinations (such
as whether to require OCCT).&

EPA’'s remaining responsibilities allow it to exercise
preemptory jurisdiction. Under the LCR, an EPA regional
administrator (RA) can override a state determination about
OCCT if the state determination is not defensible under
federal law.®” The RA can then issue a federal treatment
determination in its place. EPA's enforcement authority
could also be understood to retain general preemptory
jurisdiction, since EPA is able to bring an enforcement
action against a public water supply if the state fails to do
so. EPA must first notify the state of a public water supply’s
noncompliance and give the state 30 days to address it; EPA
can then issue an administrative order or commence a civil
action if the state doesn't take appropriate action within
that timeframe. 28 If it determines an emergency exists and
that state and local authorities have not taken appropriate
action, EPA has broad authority to issue emergency orders
necessary to protect the public, including ordering those
who caused the endangerment to provide an alternative
water supply.®?

EPA's role in Michigan is primarily supervisory because
the state of Michigan has primacy. But between DPW'’s
improper sampling protocols (implemented at MDEQ's
behest) and MDEQ's inaccurate reports regarding Flint's
lack of OCCT, EPA's ability to supervise water quality in Flint
was significantly compromised.®® In fact, it appears that
EPA did not learn of elevated water lead levels in Flint until
February 2015, when a private resident, LeeAnne Walters,
contacted EPA’'s Region 5 (Chicago) to express concern
after DPW detected lead levels substantially exceeding
the lead action level in her home water system.®' EPA then

contacted MDEQ to inquire about Flint's OCCT and sampling
techniques. A released MDEQ internal email shows that
MDEQ incorrectly informed EPA that Flint had an optimized
corrosion control program in place.*

Over the next two months, EPA continued to receive
additional complaints from Flint residents regarding water
quality®® and learned that GCHD was investigating an uptick
in Legionnaire’s disease in Flint.** EPA repeatedly expressed
concerns to MDEQ about both lead and Legionnaire's
disease,* and finally learned on April 24, 2015, that Flint
had not in fact installed OCCT.?® EPA continued to express
concern to MDEQ and suggested that Flint should have
OCCT in place, but MDEQ argued that conducting a
corrosion control study would be “of little to no value”
because the city would soon be switching its water source
to the KWA.%

In contrast to MDEQ's indifference, EPA expert Miguel

Del Toral provided an interim report on June 24, 2015,
outlining his concerns regarding Flint's lead levels, sampling
techniques, and lack of OCCT.?® Mr. Del Toral's memo
included grave warnings about the risk posed to Flint
residents and a recommendation that EPA take immediate
action, including potentially overriding the state’s OCCT
determination.®® Despite continued communications with
MDEQ and the city of Flint,100 EPA did not take official
action until October 2015 after private citizens, including
Ms. Walters, exposed the water crisis.

On October 16, 2015, EPA established the Flint Safe Drinking
Water Task Force (now called the Flint Drinking Water
Technical Support Team) to provide technical assistance to
MDEQ and the Flint DPW.I! A few weeks later, on November
3, EPA disseminated a memorandum to all EPA Regional
Water Division Directors clarifying its interpretation of the
LCR’s OCCT requirements, including how they should have
been applied in Flint.12 On November 10, EPA announced
its intention to audit MDEQ's drinking water program to
examine the agency's implementation of the SDWA, the
LCR, and rules relating to total coliforms, nitrates, and
ground water.103

Finally, on January 21, 2016—only after every level

of government had declared a state of emergency in
Flint—EPA issued an Emergency Administrative Order
finding that lead and other contaminants in the Flint

public water system posed an “imminent and substantial
endangerment” to the public’'s health and that state and
local actions to address the danger were inadequate. The
Order compelled MDEQ and DPW to: take specified actions
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to improve public transparency; submit plans to EPA
relating to water treatment and monitoring; demonstrate
adequate staffing of the Flint water system; and appoint an
Independent Advisory Panel to provide expert advice and
recommendations to the City, the public, and EPA regarding
harm mitigation strategies.’**

Certainly, EPA’s lack of access to accurate data hindered

its ability to prevent or respond to the Flint water crisis.

And perhaps MDEQ's cultural shortcomings that resulted

in EPA's lack of data (e.g., its culture of nominal compliance
and its reluctance to cooperate with other agencies) could
have been identified and addressed when EPA reviewed the
state program to grant primacy. But even after becoming
aware of elevated water lead levels, receiving numerous
citizen complaints, and learning that the Flint DPW had not
installed OCCT, EPA did not take immediate action. EPA had
authority to investigate facilities and records'®® and authority
to override MDEQ's OCCT determination'®® (as Mr. Del Toral
urged). EPA could have provided technical assistance, 1
initiated administrative or judicial enforcement actions,1°® or
issued emergency orders necessary to protect the public.1%°
Most importantly, EPA could have ordered Flint to provide an
alternative water supply.® Thus, EPA had all of the legal tools
necessary to intervene; the agency'’s reluctance to act reflects
primarily failures of implementation rather than of law.

|
FLINT DEPARTMENT OF PUBLIC WORKS

As noted above, Flint's Department of Public Works (DPW)
bears primary responsibility for operating, maintaining, and
managing the water supply on a day-to-day basis.'*! DPW is
responsible for assuring compliance with state and federal
laws and, accordingly, for prevention and surveillance
activities necessary to assure the safety of public drinking
water. While DPW may offer important expertise and
recommendations regarding water supply options, it does
not have the authority to make final decisions on issues of
this magnitude. Instead, it implements decisions made by
the mayor with approval of the city council.

PERMITTING AND PREPARATION

Preventing contaminants from entering the public’s
drinking water requires careful preparation of plans and
specifications prior to constructing or altering a public

LEGAL IMPLICATIONS

Structural gaps: None.

Implementation failures:

»  Failed to identify and address cultural flaws in MDEQ's
drinking water program when reviewing primacy.

»  Failed torigorously investigate potential lead issues in
Flint raised by city residents, instead continuing to defer
to MDEQ even after EPA expert Mr. Del Toral identified
specific reasons for continued concern, including Flint's
use of inappropriate sampling techniques, and outlined
proposed actions.

»  Failed to rigorously investigate or assist with
investigating Legionnaire's disease outbreak.

+  Failed to immediately override MDEQ's OCCT
determination in Flint upon learning that OCCT was not
in place.

»  Failed toinitiate enforcement action upon learning of
MDEQ's failure to address Flint's noncompliance.

+  Failed to issue an emergency order immediately upon
learning of widespread lead contamination in Flint.

»  Failed to order a responsible party (such as MDEQ or
the emergency manager) to provide an alternative
water supply, even when finally issuing an emergency
order in January 2016.

+  Failed to timely correct gaps and loopholes in the
LCR despite decades of criticism from scientists and
drinking water policy experts.

water system facility. To obtain a permit for construction,
a public water system in Michigan must submit plans and
specifications to MDEQ demonstrating the water supply’s
ability to protect the public’s health.’? If MDEQ requests,
the water supply must also submit an engineering report,
a basis of design, or both for the proposed project.’®* The
water supply must assure competent staffing of personnel
certified to operate the type of water system involved.1
Finally, prior to distributing water, the public water supply
must work with MDEQ to determine an appropriate OCCT
method assuring that treated water is free of lead and
copper, and must establish monitoring plans appropriate to
the water and system characteristics.!®

Flint's emergency manager contracted with an engineering
firm, Lockwood, Andrews, and Newman (LAN), to develop
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plans for upgrades to the Flint water treatment plant
(WTP).16 As noted above, despite multiple prior engineering
assessments indicating that necessary upgrades to the

WTP would cost upwards of $60 million—including an
assessment LAN prepared just a few years before—only

$8 million was ultimately spent on upgrading the plant,

with MDEQ's approval.'’ The reason is that Flint had limited
financial capacity to pay for the upgrades. The Task Force
questioned whether LAN was qualified to provide the
services Flint needed"® and others have questioned whether
conflicts of interest may have influenced the approval of the
upgrades.’™ One report suggests that the permitting process
and transition to Flint River water were rushed to facilitate
the continued progression of the KWA project, rather than
based on timelines necessary to protect the public's health.1?°
Contrary to the law’s requirements, the public’s health does
not appear to have been a subject of careful or genuine
consideration for those making decisions.

The city of Flint, through DPW, was also responsible for
assuring proper staffing of the WTP, and for implementing
MDEQ's directives regarding OCCT and monitoring
requirements. It appears that mere weeks before the

Flint WTP began distributing water, DPW staff did not

feel prepared to operationalize the system.’? DPW staff
anticipated significant revisions to water quality and lead
and copper monitoring plans, and articulated concerns
about its preparedness to MDEQ staff and city officials.'??
Equally important, Flint DPW staff failed to implement
corrosion control treatment in violation of the LCR, again
at MDEQ's direction.’?® In fact, Flint DPW staff asked MDEQ
about adding phosphate, a corrosion control agent, to the
water, but MDEQ advised that an OCCT determination
would be made after completing two six-month monitoring
periods, directly contrary to the LCR and common
practice.’®* As a result, Flint's premature launch of its
inadequately staffed and unprepared WTP resulted from a
failure of implementation (at the direction of the emergency
manager and MDEQ) rather than a failure of law.

MONITORING

Once a systemis running, a public water system continues

to hold primary responsibility for complying with federal

and state safe drinking water requirements, including
following sampling protocols and analytic requirements to
monitor regulated contaminants.’?® Proper monitoring is

key to accomplishing the surveillance needed to detect and
address public health threats associated with drinking water.
If monitoring reveals elevated lead levels or the presence of
other regulated contaminants, or in the event of a waterborne
disease outbreak or other emergency, the public water

system is required to notify the public in order to prevent
consumers from being exposed to the contaminant.?

In response to a problem, the system may need to alter
treatment methods to bring the water back into compliance
with safe drinking water standards and often must comply
with heightened monitoring requirements to assure that the
problem has been alleviated.?’

In Flint, evidence suggests that under MDEQ's guidance,
DPW utilized sampling techniques that were contrary to
industry standards and/or the LCR.%?8 First, DPW pre-
flushed water lines and used inappropriate bottles.’??
Second, DPW failed to establish an appropriate sampling
pool (i.e., one that targeted high-risk homes®*°) in part
because it had not conducted a census of Lead Services
Lines (LSLs).=*! Released emails further indicate that MDEQ
staff improperly encouraged DPW to submit water samples
below the lead action level to avoid application of additional
LCR requirements.’3? Consequently, DPW significantly
underreported water lead levels, allowing the water crisis to
grow rapidly and for far longer than it likely would have had
lead levels been reported accurately.

PUBLIC NOTIFICATION

As the law requires, DPW notified the public of several SDWA
violations and made adjustments to treatment techniques
to correct these issues. For example, after finding elevated
levels of E. coli and total coliform bacteria in the water

in August and September 2014, DPW issued boil water
advisories and increased use of chlorine disinfectants.3
Though DPW did not issue notices or alter treatment
techniques in response to elevated lead levels, this is
presumably because inappropriate sampling protocols
enabled the erroneous conclusion that lead levels were not
elevated. Each of these actions and omissions again suggest
failures of implementation—at MDEQ's direction—rather
than failures of the law.

Finally, MDEQ rules require public water supplies to report to
MDEQ as soon as possible if there is a waterborne disease
outbreak which may potentially be attributable to the water
system.** Public notification is required for situations in
which short-term exposure to drinking water is likely to

have negative effects on human health, such as due to a
waterborne disease outbreak.'*® Despite GCHD's notification
to and repeated requests for cooperation and information
from DPW of the potential link between the public water
supply and the outbreak of Legionnaire’s disease in Flint,
DPW failed to provide the requested information or otherwise
cooperate with the health department and never notified the
public of the possible link.13¢
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LEGAL IMPLICATIONS

Structural gaps:

»  Absence of public health expertise in analysis or
decision-making relative to safe drinking water.

»  Absence of requirement to alert and cooperate with
GCHD or MDHHS (in addition to MDEQ) when faced
with waterborne disease outbreaks.

Implementation failures:

»  Failed to complete all necessary upgrades to Flint WTP
(with MDEQ's approval).

» Failed to assure competent and prepared staff (with
MDEQ's acquiescence).

»  Failed to implement OCCT (at MDEQ's direction).

»  Failed to conduct appropriate lead monitoring (at
MDEQ's direction).

»  Failed to notify the public of Legionnaire's disease
outbreak and refused to cooperate with GCHD's
investigation.

C.The Public Health Legal Context in Flint

The structure for general public health legal authority
emanates from the federalist framework established in the
United States Constitution. Under this framework, the federal
government is one of enumerated powers, while the States
retain all powers of a sovereign entity—i.e., the police powers—
except for those expressly ceded to the federal government.’¥
The police powers include the power to regulate “to protect,
preserve, and promote the health, safety, morals, and general
welfare."13 Thus, states possess the primary legal authority
and responsibility to protect the public's health. Because
federal public health legal authority must be rooted in one

of the federal government’'s enumerated powers, it is most
frequently exercised in response to issues that cross state or
national borders or by attaching rules and requirements to
federal grants and contracts.’®®

States may develop their own framework for exercising
public health powers, as Michigan did through the passage

GOVERNOR OF MICHIGAN

The governor is responsible for overseeing the faithful
execution of state law, including accountability for state
agency decisions.® With regard to Flint, there are conflicting
accounts as to when the Governor became aware of the
water quality issues or Legionnaire's disease outbreak. But
reports, interviews, and released emails suggest that by
October 2014, the Governor's staff was sufficiently aware

of water quality issues in Flint that several top aides were
arguing that Flint should return to using water from DWSD.**
It appears that the Governor received regular assurances
from MDEQ and MDHHS officials that the water was safe

of a comprehensive public health code in 1978.1° Michigan'’s
Public Health Code (Code) provides for parallel authority
at the state and local levels to protect the public’s health,'
with qualified local health departments (LHDs) having
primary responsibility for investigations and remedies.**?
LHDs—which are organized primarily at the county level,
either as single county health departments or multi-county
health districts—exercise primary jurisdiction over the
organization, coordination, and delivery of services and
programs in their service area,** while the state health
department retains preemptive jurisdiction. That is, if the
state health department director determines that an LHD
is unwilling or unable to perform a particular function,

the state department may intervene.’** The state health
department also retains jurisdiction over services or
programs that are so specialized or complex that local
administration is not justified.

and healthy, but also that the Governor and/or his staff were
aware of Flint residents’ mounting complaints about the
water.® Given the number of emails circulating among his
own staff about Flint water quality concerns, the escalating
complaints from Flint residents, and even state offices’
determinations to stop using Flint drinking water due to water
quality concerns,* critics are skeptical about the Governor's
claimed ignorance of the crisis as it unfolded.

Even setting aside the Governor’s appointment of an
emergency manager, discussed more fully below, he bears
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significant legal responsibility for the crisis based on his
supervisory role over state agencies. The Governor had
adequate legal authority to intervene—by demanding more
information from agency directors, reorganizing agencies
to assure availability of appropriate expertise where
needed, ordering state agencies to respond, or ultimately
firing ineffective agency heads!®°—but he abjured, either
due to ignorance or willful neglect of duty. Flint residents’
complaints were not hidden from the Governor, and he had
a responsibility to listen and respond.

The governor also has exclusive authority to issue a state-
level declaration of emergency or disaster.’> Upon doing so,
the governor may request federal emergency assistance
(financial or otherwise), suspend statutes, orders, or rules
as necessary for the emergency response, issue necessary
orders or directives that have the force and effect of law
during the emergency, and allocate resources, including
personnel and public or private property (with appropriate
compensation), to respond to the emergency.!®> The
Governor finally declared an emergency in Flint on January

5, 2016—three months after Flint and Genesee County
declared local emergencies.’® The Governor's declaration
was crucial to getting needed supplies to Flint and should
have been made as soon as the extent of the water
contamination in Flint came to light.

LEGAL IMPLICATIONS

Structural gaps: None.

Implementation failures:

»  Failed to demand MDEQ and MDHHS to conduct further
investigation and/or take action in Flint.

+  Failed to take Flint residents’ complaints seriously by
timely investigating and/or responding to the issues
they raised.

+  Failed to take responsibility for the MDHHS and MDEQ
directors’ performance, both of whom were under his
direct authority to supervise, correct, or fire.

»  Failed to declare an emergency in Flint immediately upon
learning of the extent of the crisis in Flint, thus delaying
availability of needed resources and response efforts.

MICHIGAN DEPARTMENT OF HEALTH AND HUMAN SERVICES

The Michigan Department of Health and Human Services
(MDHHS) has primary responsibility for implementing the
Public Health Code and protecting the public’s health.!5*
Since 1978 via executive reorganization orders, several
significant public health functions have been reassigned
to other agencies, including environmental health to

MDEQ.? Simultaneously, MDHHS has added new functions,

such as Medicaid administration'®® and mental health.’>’
Nevertheless, MDHHS retains broad general and specific
powers to regulate for the public's health in Michigan.

SAFE DRINKING WATER

Of particular import for the Flint Water Crisis, the transfer of
environmental health and safe drinking water functions to
MDEQ stripped MDHHS of specific roles relative to preventing
contamination of safe drinking water. Instead, the agency’s
primary responsibilities and opportunities exist in the context
of monitoring the public health's health, investigating public
health threats, and intervening to protect the public.

MDHHS has promulgated regulations that establish
reporting requirements relative to both blood lead

test results and specified communicable and non-
communicable reportable diseases, including Legionellosis.

The Blood Lead Analysis Reporting rules require clinical
laboratories and users of portable blood lead analyzers to
make reports directly to the state health department.ts®
When MDHHS receives notice of a blood lead level above 10
micrograms/deciliter, it must initiate contact with the local
health department, physician, or both, of the child with the
elevated blood lead level.’®

With respect to blood lead data, it appears that an
epidemiologist within MDHHS and a data manager within
the agency’s Childhood Lead Poisoning Prevention Program
(CLPPP) separately analyzed 2014 blood lead data in

July 2015 and came to different conclusions regarding
concerns with Flint children’s blood lead levels.!*° Rather
than investigating further, CLPPP’s director concluded that
there was no lead issue in Flint and communicated this

to MDHHS leadership.t®! Though the department began
preparing lead education materials for Flint parents in
August 2015 after Professor Marc Edwards publicly shared
data showing elevated water lead levels, MDHHS failed to
respond when Dr. Edwards and Dr. Hanna-Attisha separately
requested state blood lead level data.’®? It was not until Dr.
Hanna-Attisha publicly shared her data showing elevated
blood lead levels among children at Hurley Medical Center
that MDHHS decided to re-analyze its data.'®® Even then,
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released emails suggest that MDHHS was still searching
for a way to discredit Dr. Hanna-Attisha's data rather than
seeking answers.’%* Ultimately, MDDHS concluded that Dr.
Hanna-Attisha's conclusions were accurate.®®

LEGIONELLOSIS

With regard to Legionellosis, MDHHS rules require
physicians and laboratories to report the confirmed or
suspected presence of reportable diseases, as well as
unusual occurrences, outbreaks, or epidemics (including
healthcare-associated infections), to the appropriate

local health department, which must in turn report these
occurrences to MDHHS.*%¢ Critics have accused MDHHS of
failing to timely notify the public and take action.’” MDHHS
appears to have known of the increased incidence of the
disease in October 2014, when GCHD expressed concern.¢®
In January 2015, MDHHS directed GCHD to investigate

the outbreak. An MDHHS epidemiologist advised GCHD

to map the Legionellosis cases to determine whether they
were linked to the change in the water supply.’®®* GCHD then
continued its investigation for several months with little
success because it received almost no cooperation from
MDEQ and the Flint DPW, and relatively little involvement
or assistance from MDHHS.7° It is unclear whether GCHD
requested further assistance from MDHHS.

GCHD reached out to CDC in February 2015 to request
assistance with its investigation, but MDHHS resisted

the request, apparently because the department felt
equipped to handle the investigation internally.* When CDC
again offered assistance to GCHD in April 2015, MDHHS
intervened to reject the offer, reminding both parties that
the state health department is the intermediary between
federal and local agencies.””? Even after this incident, there
is conflicting evidence as to whether MDHHS provided
adequate assistance to GCHD. Nevertheless, MDHHS
published a report in May 2015 concluding that the
Legionellosis outbreak was over,'”® even as cases continued
to occur and increase throughout the summer.”* MDHHS
finally notified the public of the outbreak in January 2016.75

INVESTIGATION

According to some accounts, MDHHS believed that it
lacked sufficient information to intervene.® If there was
insufficient information available to justify intervention

in Flint, it remains unclear why the department did not
undertake more rigorous investigative activities to find the
information needed that might support an intervention.
MDHSS has broad authority to investigate potential public
health threats, including threats which surface through
required disease reporting.t’’ The agency has authority—
with a warrant—to inspect any facility, incident, or condition
in the state for the purpose of identifying the cause of a
public health threat.”® It is also perplexing that MDHHS
refused CDC's assistance, yet failed to provide GCDH with
additional support. Rather than pursing further information
where indicated, MDHHS deferred to GCHD's investigation
as the responsible LHD, despite doubts about its capacity to
conduct a thorough investigation.

Had MDHHS thoroughly investigated the increased blood
lead levels among children or the increased incidence of
Legionellosis and determined the existence of a public
health threat, the Department possessed sufficient legal
authority to intervene. For instance, the Department could
issue an imminent danger order (for immediate removal of
a harmful condition)® or an order to abate a nuisance,®°
or bring an injunctive action to compel a response to a
public health threat.!®! More importantly, Michigan's Public
Health Code states that if the MDHHS director “determines
that conditions anywhere in this state constitute a menace
to the public health, the director may take full charge of

the administration of applicable state and local health

laws, rules, regulations, and ordinances in addressing that
menace.”'¥? In short, the Code permits the state health
department to take over an investigation if it concludes that
the LHD is ether unwilling or unable to conduct an adequate
investigation.’®3 Certainly, taking over a local investigation
would be unprecedented in Michigan and any attempt to do
so could have further interfered with the investigation.

LEGAL IMPLICATIONS

Structural gaps:

»  Absence of legal authority relative to safe drinking
water prevented MDHHS from performing preventive
functions absent a request for assistance from the Flint
DPW or MDEQ.

»  Absence of clear legal authority to investigate and
intervene to enforce laws pertaining to public health
but not specifically within the ambit of the state health
department, such as the SDWA.
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Implementation failures:

» Failed to implement rules and/or procedures to assure
that all blood lead test results are reported to local
health departments (described below).

+  Failed to assure that MCIR, the primary system for local
health departments to access children’s blood lead data,
produces reports that are functional for epidemiological
examination and study (described below).

»  Failed to promptly analyze blood lead data (delaying
analysis of 2014 blood lead levels until July 2015).184

+  Failed to reconcile MDHHS staff members’ conflicting
conclusions regarding the implications of Flint
children’s elevated blood lead levels. This failure may
have resulted from a staff failure to communicate the
conflict to leadership.

»  Failed to promptly re-analyze the department’'s own

GENESEE COUNTY HEALTH DEPARTMENT

Michigan’s Public Health Code requires that LHDs provide a
range of basic public health services specified by MDHHS,
but permits providing any services not inconsistent with the
Code.’5 An LHD can also exercise authority delegated to it
from other agencies, such as MDEQ), insofar as the delegation
is consistent with the Code.'®® For instance, MDEQ delegates
authority to Genesee County Health Department (GCHD) to
regulate non-Type 1 water supplies,’®” and GCHD is further
authorized to perform this function under Genesee County
Environmental Health Regulations.’®® Accordingly, GCHD
regulates most small waters supplies in the county, but MDEQ
retains jurisdiction over Flint's Type 1 public water supply

(the issue at the heart of the Flint water crisis). In contrast to
GCHD's significant role relative to preventing contamination of
non-Type 1 water supplies, the department did not have direct
legal authority to regulate Flint's public water supply.

In the context of the Flint water crisis, GCHD was the
responsible public health agency for investigating the
Legionnaire's disease outbreak. The department was not a
mandatory recipient of blood lead data and therefore was
limited in its ability to monitor Flint children’s blood lead
levels.’® Overall, GCHD's most significant express legal
authority related to the functions of surveillance/detection,
investigation, and intervention, with broad power and
responsibility in each of these areas.

LEGIONELLA

LHDs are the designated recipients of disease reports
required by state law, including Legionnaire’s disease.'*°

blood lead data in light of external analyses, instead
seeking to discredit conflicting conclusions.

* Interrupted GCHD's communication with CDC regarding
the county’s Legionnaire’s disease investigation, yet failed
to provide robust support for GCHD's investigative efforts.

* Inadequately communicated with GCHD in concluding
that the Legionnaire's disease outbreak was over.

»  Failed to employ its full investigative legal authority to
identify causes of elevated blood lead levels and the
Legionnaire's disease outbreak in Flint.

»  Failed to issue an imminent danger order or an order to
abate a nuisance or cause of illness, or to seek a court
order to correct dangerous conditions.

»  Failed to preempt or take over GCHD's activities to the
extent that it found GCHD unable or unwilling to act.

LHDs are required to communicate disease reports to the
state as specified by regulation, generally within twenty-four
hours for communicable diseases and within three days

for non-communicable diseases.’* LHDs' general duty to
prevent and control the spread of communicable diseases
indicates an obligation to monitor and respond to disease
reports as needed.!??

In fact, GCHD received reports of and attempted to
investigate the Legionellosis outbreak in the county, but
faced significant opposition from other governmental
agencies. It appears that GCHD became concerned about
an increase in the incidence of Legionellosis in October 2014
and shared its concern with both the Flint DPW and MDHHS,
but received little assistance from either.!*®* GCHD continued
investigating the outbreak, including through a request for
information under the Freedom of Information Act to the
Flint DPW and MDEQ, but could not gain cooperation or
information from either agency.’** GCHD contacted CDC in
February 2015 to request assistance with its investigation,
but MDHHS asserted itself as the intermediary between
GCHD and CDC and declined CDC's offer of assistance.!®
Nevertheless, reports suggest that MDHHS still did not
become involved in the investigation, leaving GCHD alone

to obtain critical information from MDEQ and the Flint DPW.
MDHHS published a report in May 2015 indicating that

the outbreak was over,®® but released emails indicate that
GCHD adamantly disagreed with this conclusion.’®” GCHD
attempted to continue its investigation over subsequent
months, but the released emails suggest GCHD staff
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felt that MDHHS was “sabotaging” their investigation.1®®
Ultimately, MDHHS notified the public of the outbreak on
January 13, 2016.1%°

To be clear, there is substantial evidence indicating

that GCHD lacked the capacity to conduct an adequate
investigation?®® and did not pursue its investigation as
aggressively as it could have. LHDs have broad authority
to investigate potential public health threats, particularly
in response to required disease reporting,?° but GCHD
failed to exercise its full legal authority, such as seeking
an investigative warrant or a court order compelling the
release of information. MDHHS rules enable an investigator
to obtain medical and epidemiologic information
regarding “individuals who have designated conditions

or other conditions of public health significance” as well
as individuals who do not have the condition but are
otherwise implicated in the investigation, and to obtain
“any other information that may be relevant,” including
human or environmental specimens pertinent to the
investigation.??> Moreover, an LHD has broad authority to
inspect or investigate “any matter, thing, premise, place,
person, record, vehicle, incident, or event” for the purpose
of “assur[ing] compliance with laws enforced by the local
health department.”?%3 While it is unclear whether this
authority would apply to safe drinking water laws that GCHD
does not enforce, it would certainly enable investigation
related to disease outbreaks that occur within the health
department’s jurisdiction.

GCHD also has broad authority to intervene to protect the
public’s health pursuant to both the Code and the Genesee
County Environmental Health Regulations. One of a health
department’s most powerful tools is its authority to issue an
imminent danger order to compel correction of a condition
or practice which may reasonably be expected to cause
death, disease, or serious physical harm.?%* The Code also
grants LHDs authority to issue an order to correct or abate
a nuisance, unsanitary condition, or a cause of illness.?%
Under the county's environmental health regulations, a
nuisance specifically includes a condition which would
render the water supply unwholesome.?% Finally, under both
state law and the county regulations, the local health officer
could have filed an injunctive action to restrain, prevent,

or correct activities or conditions posing a threat to the
public’s health.2%

With this arsenal of legal authority, the GCHD was legally
well-equipped to take action; yet, it appears the department
was reluctant to act, arguing that it lacked sufficient
information. Even if GCHD felt that it did not have a strong

enough base of evidence to intervene, the department
surely could have been louder and more demanding in

its requests for information and cooperation. Indeed,
responsibility for using its bully pulpit to sound the alarm
must be understood as embedded within an LHD's role

as the primary provider of local public health services.
Although Michigan'’s public health legal structure limited
what GCHD could formally undertake within the City of
Flint with regard to drinking water, the agency's county-
wide jurisdiction offered considerable opportunities to take
action to protect the health of the county’s citizens once

a threat existed. The emergency manager’s appointment
likely altered relationships and channels of communication
between GCHD and the City of Flint, but it does not appear
to have altered the county's broad authority to intervene.

LEAD CONTAMINATION

In contrast to disease reporting, LHDs are not designated to
receive blood lead test reports. Instead, results of all blood
lead tests in the state must be provided to MDHHS, which
must report instances of elevated blood lead levels (above
10 micrograms per deciliter) to the local health department
or the child’s physician, or both.2°¢ Thus, GCHD may receive
elevated blood lead reports, but the law does not require
reporting of all results or even all elevated blood lead test
results at the county level.

In the absence of required blood lead test reporting to the
GCHD, it appears that the county health department was
first alerted to elevated blood lead levels among Hurley
Hospital patients in September 2015, shortly before Dr.
Mona Hanna-Attisha disclosed the data publicly.?®® There are
conflicting reports regarding how GCHD responded to the
Hurley Hospital data. At least one report indicates that GCHD
declined to take action because it lacked resources and staff
to obtain data from the Michigan Care Improvement Registry
(MCIR).?° Another factor was its conclusion that issuing a
health advisory was the responsibility of the Flint DPW rather
than the health department.?!

The GCHD health officer’'s account indicates that the agency
attempted to assist with collecting additional data from
MCIR, but found the system lacked the search functionality
necessary to make the blood lead data useful.?® Absent
assistance from GCHD, Dr. Mona Hanna-Attisha presented
her findings in a press conference approximately one week
later.?3 At that point, GCHD and the City of Flint issued
advisories to alert Flint residents of lead in their drinking
water.?* Shortly after that, GCHD declared a local public
health emergency.?®® While it appears that GCHD delayed
action because of a real or perceived lack of data, it remains
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an open question as to why the Department did not use its
available authority to take more aggressive actions.

LEGAL IMPLICATIONS

Structural gaps:

»  Absence of legal authority relative to Type | public water
supplies prevented GCHD from performing preventive
functions absent a request from the Flint DPW or
MDEQ.

+  Absence of clear legal authority to investigate and
intervene to enforce laws pertaining to public health
but not specifically within the ambit of the health
department, such as the SDWA.

»  Absence of legal requirement that GCHD receive all
blood lead test results for children in the county.

Implementation failures:

»  Failed to fully utilize investigative authority to complete
robust Legionnaire’s disease investigation.

+ Inthe absence of adequate Legionnaire’s disease data,
failed to issue an imminent danger order or an order to
abate a nuisance or cause of illness, or to seek a court
order to correct dangerous conditions.

»  Failed to vigorously sound the alarm on Flint's behalf
to demand information, cooperation, and the attention
of state officials in response to Legionnaire's disease
outbreak.

»  Failed to act promptly on Dr. Mona Hanna-Attisha's
blood lead data, to the extent this failure was based on
the conclusion that a water-related health advisory was
DPW's responsibility.

UNITED STATE DEPARTMENT OF HEALTH AND HUMAN SERVICES

The Secretary of the Department of Health and Human
Services (HHS) has general authority and responsibility

to cooperate with, assist, and advise States and political
subdivisions to promote the public's health.?!¢ Within HHS,
the Centers for Disease Control and Prevention (CDC) is
responsible for providing public health leadership, assisting
states with public health matters, and implementing a
variety of national programs relating to disease prevention
and control, environmental health, and lead poisoning
prevention, among others.?” HHS' direct public health legal
authority is generally limited to preventing the spread of
disease across state or national borders and assisting and
advising the States on public health issues. For the most
part, CDC is only involved with local public health activities
when a state invites the agency to participate.

With regard to preventing water contamination, HHS' role
is even more limited because the SDWA—though a public
health law?¥—assigns implementing authority to EPA.

The SDWA specifies limited occasions on which EPA is
directed to consult with CDC, such as prior to promulgating
an interim NPDWR in response to an urgent threat to the
public's health.?®

CDC holds a potentially larger role in surveillance and
detection, since it supports states with collecting

and managing reportable disease data and operates

the National Notifiable Disease Surveillance System
(NNDSS).??° Upon identifying a disease outbreak or other
public health threat, such as a spike in blood lead levels
or in Legionellosis, CDC may take actions based only on

its general authority to provide assistance, advice, and
support to state and local public health authorities.??! If the
CDC Director determines that measures taken by state or
local authorities are insufficient to prevent the spread of a
communicable disease across state lines, CDC has authority
to intervene directly through inspection, disinfection, or
destruction of objects believed to cause infection.???

CDC became aware of a possible Legionellosis outbreak
in Flint in February 2015 when GCHD reached out directly
to request CDC's assistance.??® In part because MDHHS
officials believed that GCHD and the state possessed
sufficient capacity to investigate the outbreak, MDHHS
declined CDC's assistance.??* Subsequent MDHHS emails
reflect tension between the state health department and
GCHD resulting from the direct request to CDC.??> On April
27,2015, a CDC official reached out to GCHD expressing
concern about the size of Flint's growing outbreak,
observing:

It's very large, one of the largest we know of in the past
decade, and community-wide, and in our opinion and
experience it needs a comprehensive investigation."22®

Nonetheless, CDC did not become involved in the
investigation ostensibly because the agency could
not act without a direct request from the state health
department.??

CDC would have had clear authority to intervene in Flint if it
found that the Legionellosis outbreak had the potential to
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cross state lines. Because interstate spread was not a concern
during the Flint water crisis, CDC's authority was far less clear.
The law does not require that a request for assistance be made
by a state,??® and our research did not uncover any actual legal
barriers preventing CDC from supporting local public health
authorities at their request. It seems likely that CDC deferred
to the state health department as a matter of internal policy or
deference to the state.

Regardless of CDC's decision, the HHS Secretary could have
determined that a public health emergency existed. This
determination is within the Secretary's sole discretion, and the
emergency declaration generates additional investigative and
intervention authority for HHS.??° For example, in a declared
emergency, HHS may provide funding, supplies, services,

or personnel to support investigations or interventions into
causes of disease.?* Though evidence shows that CDC staff
were aware of the increased incidence of Legionellosis in

Flint, it does not appear that staff were privy to data regarding
blood lead levels. If CDC had recognized the full extent of
either of these issues as well as the inadequate state and local
response, it could and should have elevated them to the HHS
Secretary and sought a public health emergency declaration.

LEGAL IMPLICATIONS

Structural gaps:

Absence of legal authority relative to safe drinking water
prevented HHS or CDC from performing preventive
functions absent a request for assistance from EPA, MDEQ,
or the Flint DPW (and except as narrowly provided in the
SDWA).

Implementation failures:

»  Failed to assist with GCHD's Legionnaire’s disease
investigation at GCHD's direct request because MDHHS
did not make the request.

»  Failed to declare a public health emergency in Flint
despite growing evidence of an unmitigated health
emergency. If CDC felt that its hands were tied absent
a request from the state, it could have used this
alternative pathway for intervention.

GENESEE COUNTY BOARD OF COMMISSIONERS

The County Board of Commissioners’ primary role relative
to the Flint water crisis was its supervision of GCHD's health
officer. If the Board of Commissioners determined that

the health officer was acting improperly or failing to take
necessary action, it could have either called for appropriate
action or, if necessary, replaced the local health officer.?3
The Board of Commissioners appears to have played very
little role in the events unfolding in Flint, but ultimately
became involved once the water crisis was revealed, joining

MAYOR OF FLINT

The mayor of Flint is responsible for supervising the
executive branch of the city, structuring city departments
in accordance with the city charter, and appointing and
supervising department heads,?*? including the head of the
Department of Public Works who operates the city's public
water supply.?** Because the City of Flint owns the city's
public water system, it is responsible for implementing
federal and state safe drinking water standards to assure

with the local health officer on October 1, 2015, to declare a
public health emergency.?®?

LEGAL IMPLICATIONS

Structural gaps: None.

Implementation failures:
Failed to urge/require GCHD to take aggressive investigative
action.

the safety of public drinking water. The mayor must propose
an annual budget to the city council and may recommend
budget amendments throughout the fiscal year, including to
address “a public emergency affecting life, health, property
or the public peace.”?® A key aspect of developing the city's
budget is assuring adequate funding of necessary public
services, and identifying appropriate opportunities for
reducing expenses or increasing revenue.
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Given the broad home rule authority of Michigan cities

and the mayor's key role in allocating funding among city
departments and services, the mayor would ordinarily

(i.e., absent an emergency manager) play a significant

role in major financial decisions such as committing the

city to participate in the KWA or choosing an interim or
long-term water supply option. Alternatively, the mayor
could recommend to the city council that the city delegate
responsibility for its public water supply to a county or other
public entity.?*¢ The mayor’'s recommendations would be
subject to city council approval. As we discuss below in
greater detail, the appointment of an emergency manager
stripped the Mayor of this authority. Furthermore, the terms
of Flint's Emergency Loan Agreement with the state Local
Emergency Financial Assistance Loan Board—the loan

that ended the state’s emergency management in Flint—
prohibited a switch back to the Detroit water system without
state approval.?¥

Reports regarding the Flint water crisis suggest that the
City of Flint—under the leadership of emergency managers
and Treasury, and with the involvement of MDEQ staff—
invested considerable time and financial resources to hire
engineering firms to evaluate Flint's water supply options.
These agencies calculated the relative cost-effectiveness
of Flint joining the KWA and assessed the feasibility both

of treating Flint River water for use as drinking water

and upgrading the Flint Water Treatment Plant (WTP).238
The emergency manager, with the approval of Treasury,
ultimately committed Flint to switching its water source to
the KWA and incurring a debt of $85 million toward the cost

FLINT CITY COUNCIL

As the legislative arm of the city, the Flint city council is
responsible for adopting ordinances to provide for the
“public peace, health and safety,"?* and for approving, with
or without amendment, an annual budget submitted by

the mayor.?4> The city council may also adopt emergency
ordinances and approve budget amendments proposed by
the mayor in response to a public emergency.?*® The city
council is further authorized to investigate city affairs or the
conduct of a city agency.?¥

Absent an emergency manager, the city council would
have had significant power over decisions regarding
the city's water supply. Beyond approving or rejecting
recommendations to join the KWA, continuing to obtain
treated water from the DWSD, or electing to treat water

of building the KWA pipeline.?*® The emergency manager
also required the City of Flint to use Flint River water treated
by the Flint water treatment plant as an interim water
source until the pipeline was built.?*° Interestingly, a Flint
city ordinance prohibits any person from allowing Flint
River water to flow into a waterworks system and thereby
pollute the water supply.?* In 2012, an emergency manager
rejected the Flint River as a drinking water source because
of safety concerns.??2 The decision among water supply
options would have belonged to the mayor and city council if
Flint were not under the control of an emergency manager.

Beyond evaluating and choosing a water supply option

for the city, the mayor—absent an emergency manager—
also would have been responsible for allocating sufficient
resources to the water department to enable it to perform
its responsibilities, providing oversight to the Department
of Public Works to assure that all applicable safe drinking
water laws were enforced, and responding to a public
emergency. Upon learning of city-wide water contamination,
the mayor could have declared a state of emergency for the
city and requested an emergency declaration and support
from the governor.?43

LEGAL IMPLICATIONS

Structural gaps: None.

Implementation failures: None. Flint's emergency
manager supplanted all city authority at all relevant times.
The mayor did not have any legal authority to implement.

from the Flint River at the Flint WTP, the city council

could have chosen to delegate ownership and operational
responsibility for the public water supply to a county or
other public entity.?*® Though the city council surprisingly
voted to join the KWA, it did not have the authority to do so
while the emergency manager was in place.?*® The vote was
only symbolic.

Absent an emergency manager, the city could have
responded immediately to public complaints regarding

the water quality. Along with its initial authority relative

to choosing a water supply option, the city council would
have had authority to investigate the mayor's conduct, the
Department of Public Works, or any aspect of the city's
drinking water supply system in response to concerns about
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water quality. The city council also could have adopted
ordinances or emergency ordinances or approved budget
amendments to provide for and protect the health of Flint
residents.

LEGAL IMPLICATIONS

Structural gaps: None.

Implementation failures: None. Flint's emergency
manager supplanted all city authority at all relevant times.
The Flint city council did not have any legal authority to
implement.

D. The Impact of Michigan’s Emergency Manager
Law on the Public Health Legal Framework

MICHIGAN’S EMERGENCY MANAGER LAW

Michigan's local financial emergency law, the Local Financial
Stability and Choice Act,?° empowers the governor to place
complete legal control of financially distressed Michigan
municipalities in the hands of a state financial manager.

The emergency manager is appointed by and serves at the
pleasure of the governor,?> and is shielded from liability

for his or her decisions.?? A unique aspect of Michigan's
emergency manager law is the extent to which it removes
all power from locally elected officials, hence completely
displacing local democracy.?

The history of Michigan's emergency manager law is
controversial, and many people view it as anti-democratic.
Michigan's first emergency manager law, passed in 1988
and amended in 1990, allowed limited state intervention
to address local fiscal distress.?* In 2011, Michigan'’s
legislature passed a much broader emergency manager
law that equipped emergency managers with authority
that extended beyond fiscal matters to include all aspects
of local government operations.?® In response, a 2012
statewide voter referendum repealed the 2011 law. Despite
the voters'rejection, the legislature immediately replaced it
with the similar law that remains in place today.?>® Though
amendments added to the current law are responsive to
certain aspects of critics' concerns, the law still enables
sweeping intervention through an un-elected state official.

DETERMINING A LOCAL FINANCIAL
EMERGENCY

Under the current law, several steps must occur prior to
state intervention in a local fiscal emergency. The first step

is a preliminary review, which may be conducted if the

state financial authority (i.e., the Department of Treasury)
determines that the presence of one or more factors or
conditions indicates “probable financial stress” in the
municipality. These factors include a request from the local
governing body, failure to pay wages of local employees, or
the failure to timely file an annual financial report.? The
preliminary review team must prepare and provide a report
to the state’s local emergency financial assistance loan board
summarizing the factors that might indicate financial distress.
The loan board determines if probable financial stress exists
for the local government.?58

If probable financial stress is found, the governor then appoints
areview team to determine whether a financial emergency
actually exists in the local government.?® The review team
must submit its findings to the governor, indicating whether
one or more specified factors indicative of financial emergency
exists or is likely to occur.?%® Michigan has a list of 13 possible
factors that are indicative of a financial emergency, including
defaulting on a payment of principal or interest upon bonded
obligations, failing to transfer taxes withheld from employee
income to the appropriate government agency for over 30
days, and a projection of a deficit in the local government’s
general fund for the current fiscal year in excess of 5% of the
budgeted revenues for the general fund.?®! If one or more of
the specified factors exists or is likely to occur, the review

team should find a financial emergency.?®? The state may also
declare a local financial emergency if the local government

has failed to provide timely and accurate information to a state
preliminary review team or if the local government has failed to
comply with an approved deficit elimination plan.263
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The governor makes the final determination of local
financial emergency.?®* “In his or her sole discretion,” the
governor may offer the local government an opportunity to
submit a written statement agreeing or disagreeing with the
review team prior to the governor making a final decision.?%®

Once a local financial emergency is confirmed, the local
entity may select one of four options for redressing

the financial emergency: (1) consent agreement; (2)
appointment of an emergency manager; (3) neutral
evaluation process; or (4) Chapter 9 bankruptcy
proceeding.?®® Even though these are referred to as options,
the choice is somewhat constrained.?’ For example, the
consent agreement option requires approval from the state
treasurer, and the bankruptcy option requires approval from
the governor.2®8 If the local government'’s initial choice is not
approved, it must choose from one of the remaining options.
In addition, a local government generally cannot use the
same option twice unless the governor approves.?®® The
emergency manager option is the most common strategy
employed.?’©

EMERGENCY MANAGER APPOINTMENT AND
AUTHORITY

An emergency manager is empowered to “act for and in
the place and stead of the governing body and the office of
chief administrative officer of the local government.”?* The
emergency manager is granted authority and responsibility
for assuring the continued operation of local government:

The emergency manager shall have broad powers in
receivership to rectify the financial emergency and to
assure the fiscal accountability of the local government
and the local government's capacity to provide or
cause to be provided necessary governmental services
essential to the public health, safety, and welfare.?”

When an emergency manager is appointed, local officials
are stripped of all of their powers, and all of their executive
and legislative functions and duties are vested in the
emergency manager. Indeed, the law specifically provides
that upon the appointment of an emergency manager, “the
governing body and the chief administrative officer ... shall
not exercise any of the powers of those offices except as
may be specifically authorized in writing by the emergency
manager or as otherwise provided by this act.”?”® Moreover,
the emergency manager may issue orders to local officials
as he or she deems necessary to accomplish responsibilities
under the act, and these orders are binding on the officials
to whom they are directed.?

One of the emergency manager's first duties is to develop
a written financial and operating plan for the municipality
which must have “the objectives of assuring that the local
government is able to provide or cause to be provided
governmental services essential to the public health,
safety, and welfare and assuring the fiscal accountability
of the local government.”?’® The plan must provide for the
conduct of all local government operations within available
resources; payment of debt obligations; modification or
termination of contracts as necessary (and subject to

the law); timely payment to the local pension fund; and
other actions deemed necessary to alleviate the financial
emergency.?’® The plan must be submitted to the state
treasurer, as well as to local officials, and must be regularly
reexamined and modified as needed, with notice to the
treasurer.?”7 Another requirement is that the emergency
manager must conduct a public information meeting on the
financial and operating plan, but the law is clear that this
requirement “does not mean that the emergency manager
must receive public approval before he or she implements
the plan or any modification of the plan."?’®

Throughout his or her tenure, the emergency manager

must continue to report to the state treasurer providing
quarterly reports regarding the municipality’s financial
condition.?’? Copies must also be provided to each state
senator and representative from the local jurisdiction, the
governor, Senate majority leader, speaker of the House

of Representatives, and local government clerk. The plan
must be posted to the local government’s website.2&

An emergency manager continues in his or her position

until: (1) the emergency is rectified; (2) the emergency
manager is removed from office by the governor or through
impeachment by the legislature; or (3) after eighteen
months, the local governing body may vote to remove the
emergency manager and proceed with a consent agreement
or neutral evaluation.?! If the emergency manager has served
for less than eighteen months, the local governing body may
petition the governor to remove the emergency manager and
to allow it to proceed with neutral evaluation.?

Although the statute does not provide specific criteria

for determining that an emergency has been rectified, it
states that “[a] local government shall be removed from
receivership when the financial conditions are corrected

in a sustainable fashion as provided in this act.”?8 It

appears that this decision is generally made upon the
recommendation of an emergency manager. If the governor
agrees and the emergency manager has adopted a two-year
budget for the local government,?®* the governor may either
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remove the municipality from receivership completely or
appoint a receivership transition advisory board.?® However,
if the governor disagrees with the recommendation, the
governor may inform the emergency manager that his or
her term will continue or may appoint a new emergency
manager.?8

While there are few specific provisions in the emergency
management law relating to public health, the preamble to
the act specifically identifies public health services as key
activities which the law is designed to protect. The preamble
provides as follows:

An Act to safeguard and assure the financial
accountability of local units of government and school
districts; to preserve the capacity of local units of
government and school districts to provide or cause to
be provided necessary services essential to the public
health, safety, and welfare ...2%"

This focus on assuring the capacity of local governments

to provide essential governmental services related to

public health, safety, and welfare is reiterated in the law's
description of an emergency manager's powers and
responsibilities?® and again in the requirements for a
financial and operating plan.?®® In addition, a provision of the
law authorizing an emergency manager to sell or otherwise
transfer a municipality's assets, liabilities, functions, or
responsibilities specifically provides that the sale or transfer
may occur only if it “does not endanger the health, safety, or
welfare of residents of the local government..."2%°

It is important to note that the statute itself does not impose
specific requirements for the ways in which the emergency
manager should take the public’s health and welfare into
account in making fiscal decisions. That is, the statute does
not require the emergency manager to balance the public

health implications, perhaps through cost benefit or cost
effectiveness analyses, relative to the municipality’'s fiscal
needs.

CRITIQUES OF MICHIGAN’S EMERGENCY
MANAGER LAW

In addition to the anti-democratic nature of Michigan'’s
emergency manager law, there are two other significant
critiques relevant to the Flint water crisis. One criticism

is that the law addresses the symptoms rather than the
causes of local fiscal distress, and therefore provides a
solution that is mismatched to the problem. Specifically,
by displacing local government with a short-term, state-
appointed, unaccountable official, the emergency manager
law: (1) assumes a narrow causal story, i.e., that the causes
of fiscal distress are limited to local mismanagement;!
(2) fails to recognize or address external causes of fiscal
distress, such as state-level limitations on local revenue-
raising capacity,?? local job loss, or racial discrimination?®;
and (3) enables shortsighted and unilateral decision-making
without consideration of long-term local interests.2%*

A second critique central to many commentators’ analysis
of the Flint water crisis is that the emergency law is
disproportionately used in communities of color. In the
Michigan Civil Rights Commission’s report on the Flint
water crisis, it noted that almost fifty percent of Michigan
African Americans have lived under an emergency
manager's authority, while less than ten percent of
Michigan's total population has lived under an emergency
manager.2%s Particularly in light of the causal story of local
mismanagement that is used to justify an emergency
manager's appointment, this stark disparity in the law’s
application raises concerns about the conscious or
unconscious biases of state-level decision-makers.?%®

EFFECTS ON THE PUBLIC HEALTH LEGAL FRAMEWORK

The appointment of an emergency manager significantly
alters the Phase | legal framework in at least two ways.
First, the appointment adds two new entities to how the
various laws operate and intersect—the Treasury and
the emergency manager. More importantly, it removes
all legal authority vested in Flint city officials. Because
the emergency manager is appointed by and serves at
the pleasure of the governor, he or she operates as a
state rather than a municipal level actor. As a result, the

existing legal framework is inverted, with almost all power
concentrated at the state level. These changes to the legal
framework are reflected in Tables 4 and 5, which correspond
to Tables 1 and 2 above.

It does not appear that the emergency manager's
appointment altered any of the other entities’ legal authority
with respect to safe drinking water or the public's health.
Because the emergency manager's appointment occurred
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at the city rather than county level, it did not countermand or
reduce GCHD'’s authority . Nor did the appointment alter the
power of MDEQ to regulate safe drinking water, or the power of
MDHHS (or GCHD) to investigate and intervene to protect the

public’s health. The appointment of an emergency manager

Table 4: Structural Legal Failures (Gaps and Ambiguities)

did not remove the governor's existing responsibility to oversee
the executive branch. And certainly changes in governance and
accountability at the city or state level did not alter or impede
the authority and responsibilities of EPA and HHS.

Federal State County City
Prevention Lacks PH No authority Lacks PH No authority Lack of Lack of specific No Lacks PH
expertise (narrow expertise but specific requirements authority  expertise but
butnoPH  exceptions) no PH consult requirements  to consider forType ~ noPH consult
consult required to consider PH  PH, no local 1water required
required accountability supply
Surveillance/ Not required Doesnot  Not required
Detection to report to or receive to report to or
support PH all BLL support PH
test
results
Investigation Unclear w/ Unclear
regard to w/
drinking water regard to
drinking
water
Intervention Unclear w/ Unclear
regard to w/
drinking water regard to
drinking
water
Table 5: Failures of Implementation (Jurisdictional Overlap and Failures to Perform)
Federal State County City
Prevention Failed to Failed to Failed to Failed to make Failed to
identify/ assure Flint's provide fiscally sound complete
address capacity, adequate decisions, needed
MDEQ's require OCCT oversight consider PH upgrades,
cultural implement
issues OoCCT
Surveillance/ Guided DPW  Failed to Failed to
Detection to submit facilitate correctly
inaccurate GCHD's access monitor lead
data, lied to toBLL data
EPA
Investigation Failed Failed to Failed to Failed to Failed to Failed to Failed to
to fully assist GCHD  assure cooperate adequately use full cooperate with
investigate absent state  rigorous with investigate authorityto  GCHD's LD
Flint request invest- GCHD's LD BLLor LD investigate  investigation
residents’ igation by investigation  data, support
lead agencies GCHD's LD
concerns investigation
Intervention Failed to Failed to Failed Failed to Did not Failed to Failed to notify
override declare PH to take require Flint urge/ issue PH public of LD
0CCT emergency responsi- to correct require order, outbreak
decision, bility for violations aggressive sound
take agency GCHD alarm
enforcement failures, action
action, issue timely
emergency declare
order emergency

40 | Learning from the Flint Water Crisis: Protecting the Public's Health During a Financial Emergency



a. Emergency Manager

The emergency manager supplanted the Flint city council
and Flint mayor, and assumed all city public health powers
and responsibilities. In place of the mayor, the emergency
manager was responsible for overseeing all city programs,
including the Department of Public Works, and had authority
to declare an emergency. In place of the city council, the
emergency manager had authority to propose, approve,

or disapprove of a change to the city's water source, and
could have developed a budget designed to provide for and
protect the health of Flint residents. Indeed, in the course
of adopting a financial and operating plan designed to
assure provision of governmental services, the emergency
manager could and should have allocated sufficient money
to protect the drinking water supply and the public’s
health. Alternatively, the emergency manager could have
contracted or delegated responsibility for the Flint water
supply to a different public entity. This strategy would have
required approval from the governor or his designee as well
as a city council vote. This is because the transfer of local
government assets, liabilities, functions, or responsibilities
is one of few actions that an emergency manager must first
submit to a city council vote. Nevertheless, the state local
emergency financial assistance loan board could override a
city council rejection.?’

Contrary to the emergency manager law’s purpose,

Flint emergency managers were focused solely on their
responsibility to the governor to balance the city’s budget.?*®
Collectively, they either misunderstood or ignored their
broader responsibility to assure the continued provision of
Flint's essential public services. Nevertheless, reports and
emails released in the aftermath of the crisis suggest that
one emergency manager's decision to commit Flint to the
multimillion dollar KWA project was not actually in Flint's
economic best interests: the project was far more expensive
than a number of viable alternatives—including a continued
contract with DWSD for finished water—and left Flintin a
worse financial position than it started.?®® As a result, Flint
did not have funds to upgrade its water treatment plant to
the extent necessary to assure safety.3°° Beyond this—and
as the law permits—Flint's emergency managers refused

to listen to the community’s water quality complaints and
rejected the city council’'s nonbinding vote to return to the
DWSD.3! Thus, the disastrous public health consequences
in Flint reflect both failures of the emergency manager law
and failures of implementation.

LEGAL IMPLICATIONS

Structural gaps:

»  Absence of explicit requirements or procedures for
emergency managers to consider public health in
decision-making.

»  Lack of governmental accountability to Flint residents.

Implementation failures:

»  Failed to recognize breadth of emergency manager
mandate, which included assuring the continued
provision of services essential the public health, safety,
and welfare.

»  Failed to rectify the financial emergency. Financial
decisions, especially relative to investing in the KWA,
committed funds to a project promising little benefit to
Flint residents. In turn, this reduced Flint's current and
future financial capacity.

»  Failed to consider and respond to public complaints
about the city’'s drinking water, despite assuming all
legal power and responsibilities in the city.

b. Treasury

As soon as an emergency manager is appointed to a locality,
Treasury, as the entity responsible for administering the
emergency management law3? and for overseeing the
emergency manager's activities, accepts a more significant
role for protecting the public’s health. The emergency
manager undertakes the local government’s actions, and
Treasury is responsible for overseeing his or her actions.3%
Usually, democratic accountability would provide the
check on local government action, but with an emergency
manager, that role belongs to Treasury. Most obviously,

this function is performed through the treasurer’s review

of the emergency manager's financial and operating plan,
amendments, and quarterly reports.3°* Equally significant,
the law requires the treasurer's prior approval of certain
actions and transactions.3%

In sum, Treasury's primary role with respect to Flint is
found in its oversight of all decisions and actions of the
emergency manager, who supplanted all local government
officials. Treasury was responsible for assuring that the
emergency manager was fulfilling the purposes of the
emergency management law, including the continued
provision of services essential to the public health, safety,
and welfare. Most importantly, Treasury was standing in
for the community as the primary source of accountability
for the emergency manager. In accordance with its
responsibility, Treasury hired an independent engineering
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firm to evaluate Flint's water supply options.3°¢ The firm
concluded that options involving the DWSD were the most
cost-effective.3%” But for some reason, Treasury ignored the
engineering firm's recommendations and failed to heed
internal concerns and questions about the KWA's cost-
effectiveness. Ultimately, Treasury approved the emergency
manager’s decision to join the KWA and reject DWSD's
contract offer.3%8 This unexplained decision reflects a failure
of implementation.

LEGAL IMPLICATIONS

Structural gaps:

»  Absence of explicit requirements or procedures for
Treasury to consider public health in decision-making.

+  Lack of governmental accountability to Flint residents.

Implementation failures:

»  Failed to enforce the breadth of the emergency managers’
mandate, which included assuring the continued provision
of services essential the public health, safety, and welfare.

+  Failed to adequately oversee emergency managers’ fiscal
decisions, especially with regard to committing Flint to the
KWA.

«  Failed to assure the continued provision of essential public
services in Flint.

»  Failed to consider and respond to public complaints about
the city’s drinking water, despite providing the primary
check on the emergency manager's legal power and
responsibilities in Flint.

c. Governor

In contrast to the significant changes at the city level
resulting from an emergency manager's appointment (i.e.,
the city’s authority is transferred to the emergency manager
and Treasury), we observed changes to one other entity
involved in the public health legal framework described
above: the governor. With the appointment of an emergency
manager, the Governor's responsibility to oversee Treasury
became relevant to the public health legal framework
because Treasury acquired complete responsibility for
overseeing local governance in Flint. Thus, the importance
of the Governor's oversight and inquiry into state agencies
became significantly more important than it already was
because the voice and democratic power of the local
community was eliminated.

LEGAL IMPLICATIONS (IN ADDITION TO
THOSE NOTED ABOVE)

Structural gaps: None.

Implementation failures:

+  Failed to consider and respond to public complaints
about the city’s drinking water, even though the state
assumed all legal power and responsibilities in Flint.

»  Failed to demand Treasury to conduct further
investigation into water quality issues in Flint in
response to residents’ complaints.
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E. Other States’ Financial Emergency Laws and
Protections for the Public’s Health

STATES WITH EMERGENCY MANAGEMENT LAWS

As a component of our research regarding states with
emergency management laws, we analyzed five categories
of inquiry, described in greater detail below.

a. Legal authority to intervene to
prevent a local financial emergency

Of the 10 states we researched with emergency
management laws, half had provisions that gave the

state legal authority to intervene to prevent a local fiscal
emergency. The authority to intervene for each state was
discretionary, but generally requires certain preconditions
that allow the state to exercise this discretion. For example,
in Maine, if a municipality fails to meet certain financial
obligations for over a year and a half, the state may conduct
an audit or investigation.?*® The types of state intervention
allowed prior to the declaration of a local fiscal emergency
varied greatly across jurisdictions, with some states
exercising more aggressive measures to prevent a crisis. In
Nevada, the state may place the local government on fiscal
watch or provide technical financial assistance to the local
government prior to declaring a local fiscal emergency.31°

In contrast, North Carolina allows the state to investigate
the municipality's fiscal affairs, consult with its governing
board, and negotiate with its creditors in order to assist the
municipality in working out a plan for refinancing, adjusting,
or compromising the debt.3!

b. Legal authority to intervene in a
local financial emergency

Once a municipality is in a financial emergency, states with
emergency management laws all have the power to declare
a financial emergency and intervene in the municipalities’
operations. Four out of the ten states we reviewed are
required to declare a financial emergency, while the other
six states have discretionary authority.3?

Of the ten states that we analyzed, two of them, Arizona and
California, have laws that only apply to school districts.3*®
In both Arizona and California, other governmental units,

including county and municipal governments, must rely on
Chapter 9 bankruptcy or other state provisions for fiscal
relief.

States use varying definitions as to what constitutes a
financial emergency and what local conditions or actions
prompt state involvement. For example, North Carolina has
a fairly simple definition of financial emergency. It defines
that a financial emergency exists when a unit of local
government or municipality fails to pay any installment of
principal or interest on its outstanding debt on or before
the due date and remains in default for 90 days. This
condition allows the state to investigate the municipality’s
finances and issue advice. If the state provides advice and
the local unit declines or refuses to implement the advice
within 90 days, then the state may declare a local financial
emergency.3 In contrast, as noted above, Michigan has a
list of 13 possible factors that are indicative of a financial
emergency, including a default in payment on a bonded
obligation, failure to transfer taxes owed to other entities,
or a projected deficit in excess of 5% of budgeted revenues.
If any of the factors are met, the state can declare a local
financial emergency.

c. Legal authority of the intervener

The legal authority of state appointed emergency managers
varies widely across jurisdictions and provides for a vast
array of possible state interventions. Across the ten states,
laws ranged from providing extremely broad powers with
few details to being extremely specific with greater details
regarding the appointment, duties, and termination of
emergency managers. For example, Oregon law describes
an emergency manager’s authority broadly as the power
to declare a financial emergency and aid local units of
government to enter into intergovernmental agreements
providing necessary services for local units.3'> Additional
powers are not enumerated, though some powers are
specifically excluded, such as the authority to act on behalf
of a governing body in authorizing a tax. Other states, such
as Rhode Island, provide a more detailed list of specific
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powers that an emergency manager may exercise. In Rhode
Island, an emergency manager has the power to levy and
assess taxes, make or suspend rules, adopt a municipal
budget and approve of collective bargaining agreements
and amendments to collective bargaining agreements.3

Only three states’ laws allow for or require community
involvement or intervention once an emergency manager
has been appointed. One of these three states is Rhode
Island, whose law designates a budget commission as the
emergency management entity. The budget commission
has five members, two of which must be elected officials,
including the chief executive for the city and a city council
member.3" Another is Oregon, whose law requires the
intervener to consult with local officials, including the sheriff
and state congressmen for the affected jurisdiction.3®

All but three states lack provisions aimed specifically at
protecting the public’s health and requiring the intervener to
consider the health effects when making decisions. In New
Jersey, such provisions pertain only to the dissolution of a unit
of government. Under the law, the Local Finance Board may

determine that, due to financial difficulties or mismanagement,

the dissolution of an authority will be in the public interest and
will serve the health, welfare, or convenience of the inhabitants
of the local unit or units.3 In Michigan and Rhode Island,
provisions provide for a broad duty to execute the law ina
manner that preserves the safety and welfare of citizens of the
state.3?° None of the states examined gives specific guidance
on implementation requirements for community engagement
or the protection of the public's health, such as detailed
policies and procedures.

d. Legal authority to file for Chapter
9 bankruptcy

Of states with emergency manager laws, the majority
authorize municipalities to file for Chapter 9 bankruptcy.
lowa does not have a specific municipal bankruptcy
authorization, but it does allow for a specific exception: a
city, country or other political subdivision may file a petition
under Chapter 9 of the Bankruptcy Code if it is rendered
insolvent as a result of a debt involuntarily incurred which

is not pursuant to a valid and binding collective bargaining
agreement or a previously authorized bond issue.®? This
creates a system in lowa that provides almost no fiscal
oversight to local governmental entities, much like states
without an emergency manager law, discussed in more
detail below. Maine and Nevada do not specifically authorize
municipalities to file a petition under Chapter 9.

e. Other legal mechanisms available
to prevent or address local fiscal
emergencies

Few states have any other legal mechanisms available to
local governments to help prevent or address local fiscal
emergencies. New Jersey provides technical assistance
to local governments.3?? Maine provides state funding for
municipalities financially unable to provide for direct relief
and work programs or for their share of public assistance
programs.33

STATES WITHOUT EMERGENCY MANAGEMENT LAWS

The ten states we examined without emergency
management laws fall into three main types. First, states
that do not authorize municipalities to file for bankruptcy.
Second, states that set conditions municipalities must meet
before filing for bankruptcy. And third, states providing
blanket authority for municipality bankruptcy filings.

a. States not authorized by law to file
for bankruptcy

Three of the 10 states we examined, Maryland, Mississippi,
and Wyoming do not authorize local governmental entities
to file for bankruptcy. These states did not provide for any
type of state oversight for local entities in fiscal distress

nor did they provide an avenue for relief through the
court system. These states also lacked any other legal
mechanisms in place for preventing or addressing local
fiscal emergencies.

b. States that set conditions that
municipalities must meet before
filing for bankruptcy

Four of the states we examined, Connecticut, Kentucky,
Montana, and Washington, place conditions on local
governmental entities before they may file for bankruptcy.
These states generally provide for the greatest amount of
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state oversight, since these municipalities must meet a certain
threshold before being allowed to file under Chapter 9.

The conditional requirements varied among states.

For example, Montana requires a state to complete a

plan of adjustment before they can pursue Chapter 9
Bankruptcy.®?* In Connecticut, the law simply requires that
municipalities must receive express prior written consent
of the governor, but the law does not specify criteria that
the governor must use in determining whether or not to
grant the written consent.3?® Kentucky requires county
governments to obtain state approval prior to filing for
bankruptcy, but also has a comprehensive set of statutes

F. Fiduciary duty

In the context of the Flint Water Crisis, the concept of a
fiduciary duty being owed by the emergency manager and
other government actors to Flint citizens is a recurring theme
which can be seen in opinion articles327 and official state
testimony,®? among other sources. Yet in the United States,
the law of fiduciaries has not traditionally been applied to
governments or elected officials. Recently, some scholars
have begun arguing for a model of government designed to
constrain elected officials’ political discretion through the
application of judicial review based upon fiduciary law. This

is known as “fiduciary political theory,”3?® which has arisen

in election law and gerrymandering. Scholars argue that
elected officials should be subject to fiduciary law, including a
duty of loyalty, and courts should find a breach of duty when
elected officials manipulate election laws for their own political
advantage.33°

Afiduciary is “[a] person who is required to act for the benefit
of another person on all matters within the scope of their
relationship.”*3! A fiduciary owes special duties of care, known
as fiduciary duties, to another person, generally known as a
principal. Fiduciary duties require a fiduciary to act for the sole
benefit and interest of the principal at all times.3* Fiduciaries
can have no conflict of interest between themselves and the
principal and the fiduciary must not profit from the position
of fiduciary. Traditionally, fiduciary duties have been imposed
in certain relationships, such as a trustee and beneficiary

or a corporate director and stockholders. The exact duties
imposed under law vary based on the nature of the fiduciary
relationship, but may include a duty of care, a duty of loyalty, a
duty of good faith or a duty of prudence, among others.333

governing local budgeting, enabling state monitoring and
oversight, and even entitling counties to request and receive
state assistance with restructuring their debt.326

c. States that provide blanket
authorization for municipalities to
file for bankruptcy

Three of the states, Colorado, Missouri, and South Carolina
provide blanket authority for a broad range of local
governmental entities to utilize Chapter 9 bankruptcy laws.
These states did not provide any additional intervention
programs to assist distressed local entities.

If developed further and implemented, fiduciary duty's legal
principles could translate to the law of local fiscal distress.
In such cases, an emergency manager would serve as
fiduciary and owe an elevated duty of care to local citizens
as the principal. As with private fiduciaries, emergency
managers possess discretionary authority to act on behalf
of those who lack power (through the preemption of their
democratic representation) and cannot protect themselves
from abuse. But a fiduciary duty approach would need

to substitute for Michigan's current emergency manager
law. The two approaches are not complementary. To be
sure, an emergency manager law could easily incorporate
fiduciary duty standards, but must do so explicitly. In fact,

it is reasonable to assume that a well-developed fiduciary
duty legal structure as applied to municipal decisions
would impose more appropriate requirements than current
law. The reason for this is that the duties of loyalty and

due care require taking into account a broader range of
considerations than fiscal realities alone.

If the Flint emergency manager owed a legal fiduciary duty
to the residents of Flint, perhaps events would not have
unfolded as they did. Under a fiduciary duty of care, the
emergency manager would have been required to consider
the health implications of both the switch to the Flint River
and the decision declining to require anti-corrosives once
the switch was made. To meet such a standard, a court
would consider if the emergency manager’s decisions made
on behalf of Flint residents were reasonably informed, made
in good faith, and under rational judgment without the
presence of a conflict of interest.3** For one thing, there is

Legal Analysis | 45



strong evidence suggesting that the decision to change the
source of Flint's drinking water was not reasonably informed
and that the emergency manager even disregarded
information that such a switch could have negative health
consequences for city residents.33 For another, current

law does not require an emergency manager to balance

the need for rational judgments about austerity measures
with potential implications for the community's health and
welfare. The decision to switch the drinking water source

to the Flint River was solely financial®**® and was in line with
the emergency manager’s obligation to the governor to
eliminate the city’'s fiscal distress. But the decision would
likely fail under a fiduciary duty standard because it was not
made for the sole benefit and interest of Flint's citizens.
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Discussion

As we outlined at the beginning of this report, our analysis demonstrates that failures in both the structure
and implementation of the applicable laws substantially contributed to the Flint Water Crisis. Five particular
conclusions about the law flow from our assessment, as follows:

»  First, MDEQ had primary legal authority and responsibility for safe drinking water monitoring and
enforcement in Michigan, including legal power to prevent the Flint water crisis. We agree with the
Governor’s Task Force that “MDEQ caused this crisis to happen” when the department abdicated its
essential and unique responsibilities as the state’s environmental health agency.

» Second, although several agencies had legal authority to intervene as the crisis progressed, the Flint
water crisis exposed jurisdictional gaps, overlaps, and inconsistencies in Michigan'’s legal framework
that elicited confused and ultimately deleterious policy responses. Consequently, this produced
missed opportunities to mitigate the crisis.

» Third, though the relevant laws include checks and balances that enable agencies to intervene
when a sister or subordinate agency’s actions or omissions threaten the public’s health, these legal
mechanisms are not self-executing. Indeed, legal checks and balances are futile if a supervising or co-
equal agency adopts a policy of non-interference or deference without first establishing channels for
communication and true cooperation.



»  Fourth, the emergency manager’s jurisdiction over the
City of Flint undermined the local government’s ability
to respond to an emerging crisis. Once the emergency
manager took over, city agencies could no longer act,
although state, federal, and county agencies retained
legal authority to intervene.

+ Andfifth, it seems clear that inadequate legal
preparedness®¥ (discussed below) contributed
significantly to how and why the crisis unfolded as
it did. The lack of legal preparedness contributed
to failures of implementation (especially regarding
coordination and communication).

Why is the legal environment so complex? Among the many
reasons for the legal complexity, three stand out as being
significant as detailed above. They represent the confluence
of structural problems, implementation failures, and the
sheer number of actors involved who were not prepared to
deal with the complexity.

First is the difficulty of building a structural legal framework
that avoids gaps and overlaps when confronting problems
that involve the interaction of entirely different legal
regimes. In the Flint Water Crisis, relevant actors needed

to understand both Michigan's public health laws and the
safe drinking water requirements. In the midst of the crisis,
it was difficult for the relevant agencies to comprehend and
synthesize the two legal regimes and act accordingly, let
alone factor in how the emergency manager law would then
affect decisions that would have been routine without an
emergency manager.

Another is the inherent ambiguity of how laws are written,
which exacerbates the challenges of adequate legal
preparedness. Though some ambiguity is difficult to avoid,
legal uncertainty and inadequate legal preparedness
contributed to the implementation deficiencies described
above. According to Benjamin and Moulton,33 there are four
core elements of legal preparedness:

+ Laws and legal authority (i.e., statutes, regulations, and
ordinances)

«  Effective use of laws

»  Coordination of legal interventions across jurisdictions

* Information resources and dissemination.

Our results suggest that none of these elements was met
before or during the Flint water crisis. In fact, the crisis
exposed considerable flaws in each element. Our analysis

of the gaps and overlaps indicates a lack of cohesiveness
across legal regimes that inevitably led to poor coordination
across agencies, deficient communication, and inadequate
data sharing. In this case, laws that regulate different
concerns across different agencies were enacted and
implemented in silos, failing to address the need for an
integrated, coordinated framework. As Jacobson et al.
noted in the context of emergency preparedness, our Flint
analysis similarly demonstrates “...substantial weaknesses
in the overall clarity, direction, and cohesion of the laws
governing...” safe drinking water.33 Jacobson et al. further
concluded that “Legal clarity is ... necessary for effective
coordination, but is not sufficient.”34° In this sense, “...
effective coordination is a precondition for successful
implementation of the law."3#

Because law can do little to ensure or compel effective
coordination and communication across agencies, we

are not prepared to argue that a legal regime designed

to be more consistent, with better coordination and
communication would have avoided the crisis. Nevertheless,
it seems fair to conclude that improving legal preparedness
would have at least mitigated the ensuing harm.

A final observation is that the number of actors involved

at various levels of government made it difficult to
communicate and coordinate across agencies and levels

of government. Many of the implementation failures we
describe could have been avoided had fewer actors been
involved. This is where legal preparedness is important. As
with disaster preparedness generally, effective responses
depend on communication and coordination that need to be
designed and tested ahead of time. For example, the federal
government funded bioterrorism preparedness exercises
that included all agencies likely to be first responders.
Similar preparedness exercises will be needed to prevent
another Flint Water Crisis.

Although not specifically part of our study, we would be
remiss if we failed to note the various agency cultures that
contributed to the Flint Water Crisis. As Jacobson et al.
have noted in another context, public health tends toward a
risk-averse, procedurally-based culture.?* From everything
we have learned in this project, the environmental agencies
acted within similar constraints. It is hard to avoid the
conclusion that a culture of punishing openness and
summarily denying bad news seemed to pervade the
agencies in the Flint tragedy.
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A. Public Health and Safe Drinking Water

At the end of each separate legal analysis (summarized in
Tables 1 and 2), we noted the legal implications of structural
gaps and implementation failures. In this section, we

apply those implications to the public health functions we
described earlier—prevention, detection/surveillance, and
investigation/intervention.

Overall, one of the most alarming gaps that we observed in
the public health legal framework relative to safe drinking
water is the lack of a specific and defined role for public
health agencies. In fact, despite the stated purpose of both
the federal and state drinking water laws to protect the

PREVENTION

We observed several gaps in legal authority specifically
related to prevention, with the most striking being the

lack of a role for public health. Indeed, public health
agencies exercised very little legal authority with respect

to preventing contamination of drinking water or even
preventing human exposure to contaminants once present.
The absence of public health in this context is likely
traceable to the transfer of environmental health functions
from public health agencies to environmental agencies at
both the federal and state level. While these transfers may
increase efficiencies in some ways, the transfers may have
had the unfortunate effect of removing public health—and
thus removing the purpose behind the safe drinking water
laws—from the conversation that exists regarding their
implementation. This is not to say that environmental
protection agencies are unconcerned with protecting the
public’s health; rather, they are not primarily concerned with
public health and therefore may not be equipped with the
leadership, expertise, or perspective needed to make sound
public health decisions. Unfortunately, the absence of public

DETECTION/SURVEILLANCE

With respect to surveillance and detection functions, we
observed that as long as distinct organizations (as they
are now) monitor indicators of public health and drinking
water quality, coordination between agencies is essential.

public’'s health, public health agencies are only tangentially
involved in their implementation. Rather than having
specific powers related to safe drinking water, public health
legal authority arises from general grants of authority to
monitor or intervene to protect the public’s health. Michigan
law delegates primary legal authority and responsibility for
safe drinking water to MDEQ, independent of public health
agencies. Given the enormous public health consequences
of a failure to properly regulate safe drinking water, the
absence of public health professionals in implementing safe
drinking water standards is troubling.

health in addressing environmental hazards is not unique to
safe drinking water, but in fact characterizes governmental
responses to many environmental health threats.

Another observation implicates both environmental and
public health agencies. Both agencies tend to focus lead
poisoning prevention efforts on intervention or mitigation
rather than true prevention. Despite scientific consensus
that there is no safe level of lead exposure, public health
and environmental activities continue to identify action
levels and levels of concern that are well above scientifically
measurable levels that are known to cause harm. In turn,
public health activities—such as abatement of lead paint
hazards or replacement of lead service lines—tend to be
initiated after elevated water lead levels or blood lead levels
rather than preventing exposure from ever occurring. While
the costs of true prevention are not insignificant, the costs
of harm associated with repeatedly exposing generation
after generation of children to lead is incalculable.

The Flint Water Advisory Task Force Report cited numerous
communication issues, including agency refusals to
provide data to one another or to reevaluate calculations or
analyses at the suggestion of another. While the abrasive
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manifestation of these particular issues likely reflects
deeper conflicts between the agencies involved, the lack of
communication also raises a simpler concern regarding the
gaps that may occur when each agency can see only one
piece of a whole picture. To link environmental conditions
and causes to public health outcomes requires regular
communication among environmental and public health
agencies at all governmental levels. For example, if public
health agencies were alerted to changes in environmental
conditions, they could not only increase monitoring for
potential health outcomes, but also consider implementing
proactive interventions such as educational initiatives.

The GCHD's struggle with obtaining data throughout the
Flint water crisis is extremely troubling. In general, state
law authorizes the health department to seek a warrant to
inspect or investigate “any matter, thing, premise, place,
person, record, vehicle, incident, or event” for the purpose
of “assur[ing] compliance with laws enforced by the local
health department.”3* Similar investigative authority is
granted under the Genesee County Environmental Health
Regulations with regard to “all premises affected by this
Regulation.”34* Although the investigative authority is clear
in theory, itis less clear whether these provisions enabled
GCHD to investigate the Flint public water system given

INVESTIGATION AND INTERVENTION

In general, public health agencies and officials had very
little authority to protect the public from unsafe drinking
water through proactive measures, but our research
shows that they possessed adequate legal authority and a
number of different tools that enabled them to investigate
and intervene in the water crisis. Nevertheless, public
health agencies did not exercise their authority quickly

or effectively, if at all. Confusion about the law may have
caused the failure to intervene. Perhaps public health
officials did not realize they had the authority to act. What
appears more likely is that public health officials may
have feared acting too soon or without enough data, and
that a risk-averse culture may have caused the agency to
underestimate the risks associated with not acting soon

that type 1 public water systems are not under GCHD's
jurisdiction and GCHD is not responsible for enforcing the
laws most directly applicable to type 1 public water systems.
The city’s and county’s distinct jurisdictions may have also
hindered coordination and information-sharing between
GCHD and the city water department.

We also observed that while the law provides some
requirements (though perhaps insufficient) relative to
monitoring water and blood lead levels and disease, the
law does not require consideration of public complaints. In
Flint, this failure allowed the crisis to fester. The frequency
and content of residents’ complaints provided critical
information that should have produced concern at every
level of government but was instead undervalued and
almost entirely ignored. The public was not respected

as a data source or as a public health partner. Though
public concern need not be monitored in the same way
that objective scientific data is measured and analyzed,
perhaps community concern and feedback should be woven
more intentionally into surveillance activities. Certainly,
the community should be consulted as an essential public
health partner.

enough. Poor or hierarchical relationships among agencies
or the wariness of intruding on another agency’s turf may
have exacerbated this miscalculation, perhaps contributing
to the inability to obtain necessary information.

On a broader level, this disconnect may reflect destructive
patterns characterizing relationships among government
actors and between levels of government. As described
throughout this Report, relationships among or within
agencies appear to be sometimes antagonistic and often
overly-concerned with hierarchy or technical compliance.
Yet the complexity of the legal framework necessitates open
and frequent communication among agencies.
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B. Emergency Management Laws and Public

Health Protections

MICHIGAN’S EMERGENCY MANAGER LAW

The roles, relationships, and responsibilities of the many
entities involved in assuring safe drinking water and
protecting the public's health are in some ways dizzyingly
complex. Yet the roles are fairly longstanding, the paths
are well-defined, and the challenges and critiques of the
laws are not new. What added newness and uncertainty

to the equation that led to the Flint water crisis was the
appointment of an emergency manager. The appointment
upended familiar relationships, enabled implementation of
dramatic and shortsighted austerity measures, and involved
repeated failures to ensure the public’'s health. Indeed,

the emergency managers' failure to take into account the
public’s health occurred despite their very purpose of
preserving governmental services to protect the health,
safety, and welfare of Flint residents.

A stated purpose of Michigan's Local Financial Stability

and Choice Act is to preserve the capacity of a local
government to provide services necessary to the public’s
health, safety, and welfare.3*> However, there appears to be
incongruity between this language and the interpretation
and application of the law, including how emergency
managers have acted in the past. At least one Flint
emergency manager has professed to understanding that
his role was to focus solely on fiscal management, and not
on protecting the community. The Flint water crisis shows
the catastrophic consequences of an emergency manager's
failure to understand his or her role more broadly. An
emergency manager’s failure to recognize the broader
responsibilities associated with completely taking over a
local government—combined with a lack of expertise for
identifying and assessing the public health implications of
policy choices—would undoubtedly contribute to a failure of
critical local government services, such as the distribution
of safe water.

Even beyond the interruptions to the public health legal
framework that resulted from the emergency manager’s
appointment, the lack of democratic accountability in the
emergency management law poses an additional, distinct
threat to health. In particular, because Flint's emergency

managers completely supplanted the authority of locally
elected officials, yet were unwilling and not legally required
to consider their concerns, local citizens' voices went
unheeded for over a year. The effective silencing of Flint
citizens enabled the development, progression, and
perpetuation of the water crisis. Because there is always the
risk that someone will act outside the law—accidentally or
intentionally—a community's ability and power to challenge
inappropriate and possibly illegal decisions may be just

as important as having clear legal mandates, competent
government officials, and appropriate criteria for decision-
making.

We considered above whether imposing a fiduciary duty on
emergency managers would be preferable. It is important

to note that this approach presents challenges as well.
Probably the most significant challenge will be the inevitable
conflicts of interest. It is difficult to imagine a scenario where
an emergency manager is not accountable to the governor.
Overcoming conflicts of interest may be impossible if an
emergency manager is ultimately responsible to the state
and governor to resolve a local fiscal emergency. Moreover,
there may be better and clearer legal mechanisms that
could be applied to emergency managers' conduct to help
ensure that financial decisions will not harm the health

and safety of local residents in municipalities under state
emergency management. These mechanisms could include
mandatory health impact assessments to be conducted

for any major infrastructure decisions, increased input

from elected officials or the community on fiscal plans,
outlets for residents to lodge concerns after policies have
been implemented, and even legal liability for emergency
managers that cause harm.

Ultimately, emergency managers’ increased accountability
for residents’ health and safety could help prevent future
disasters such as the Flint water crisis. With few laws
providing explicit standards for emergency manager
decision making or requiring evaluation of proposed
decisions based on citizen's health and safety, analyzing
existing laws, especially with regard to implementation,
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is the best method for determining the effectiveness of
the existing legal framework. This analysis should guide

revisions to the state's emergency manager law to address
gaps in accountability for citizen's health and safety.

OTHER STATES WITH EMERGENCY MANAGEMENT LAWS

Currently, twenty states have emergency management
laws to deal with local fiscal distress.3*¢ Among these
states, laws vary widely. Some states have strong powers to
intervene and take over local governmental functions when
a municipality is in distress, while other states play a more
supportive role to local governments through oversight and
technical assistance. Though there are few commonalities
between states within the provisions of emergency
management laws, our research revealed several common
gaps that exist in most state emergency management laws.
These gaps could have important effects on the public’s
health and safety.

Many state laws lack specific criteria for what constitutes a
financial emergency, which could provide uncertainty or an
arbitrary application of the law to different jurisdictions. The
criteria for declaring a financial emergency and appointing
an emergency manager should be clear and unambiguous.
Many state laws also lack specific criteria for terminating
an emergency manager's control of a jurisdiction, raising
concerns that a jurisdiction may be subjected to state
control for longer than is necessary, especially a possible
longstanding absence of democratic representation and
accountability for the local community.

When a municipality is in fiscal distress and the state

steps in with oversight and intervention measures, the
municipality must still function as a government. This

requires the continued provision of certain basic public
services by the government to protect the health and safety
of residents. If emergency management laws take away

the power of local elected government officials to oversee
and run the municipal government, then those powers and
duties must be appropriately exercised and overseen by the
state's intervener. Current emergency management laws fail
to specify the role of the state intervener in ensuring that
essential public services continue uninterrupted throughout
the intervention process. This is a serious gap that puts
public health and safety at risk. Current state laws also

fail to hold emergency managers accountable when basic
services are not provided or when the decisions and actions
of an emergency manager harm residents, as occurred in
the Flint water crisis.

Over the past two years, states have failed to heed the
lessons of the Flint water crisis. They have failed to identify
and address statutory gaps that pose a risk to local
residents under emergency management. Since the crisis,
no state has taken legislative action to make changes to
current laws in order to prevent a similar tragedy from
occurring. This is troubling. The Flint water crisis may
have arisen from a unique fact pattern, but the legislative
shortfalls that led to and enabled the crisis are not unique
and could allow for another crisis to develop in other
jurisdictions.

STATES WITHOUT EMERGENCY MANAGEMENT LAWS

Nationally, over half the states give some ability (specific

or conditional authorization) for municipalities to utilize
Chapter 9 laws to address local fiscal distress.3* Chapter 9
bankruptcy law provides greater protection to municipalities
than Chapter 11 bankruptcy law provides to corporations.
The laws vary in many ways. For example, in Chapter 9,

only the municipality can initiate a bankruptcy proceeding,
if authorized by law.34® In Chapter 11, the corporation may
voluntarily file a bankruptcy proceeding or its creditors may
initiate a Chapter 11 case if the corporation is for-profit and
insolvent. 34 Additionally, only a municipality can file a plan

of debt adjustment and only to adjust debt—not to liquidate
the municipality. In Chapter 11, a corporate debtor or any
creditor may file a plan of reorganization or liquidation.3%°
Chapter 9 also limits a bankruptcy court's jurisdiction,
prohibiting it from interfering with a municipality’s “political
or governmental powers” or day-to-day activities without
the municipality’s consent.3%

These protections may make Chapter 9 bankruptcy a
potentially attractive alternative for addressing fiscal
distress, or in states without emergency management laws,
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it may be the only option available to address severe local
fiscal distress. Specifically, determining the appropriate
level of debt adjustment that is both sustainable and
affordable and allows the municipality to meet its
obligations to provide certain basic public services to ensure
the health and safety of residents is not an easy task. A debt
adjustment plan should be based on a realistic assessment
of the municipality's ability to pay while ensuring an
appropriate level of essential public services.

Nationally, many states lack any legal mechanisms at all

to allow for municipalities to deal with local fiscal distress.
Though our research did not uncover any specific cases

of municipalities suffering ill effects resulting from fiscal
distress in states lacking emergency management laws

or authorization for municipal bankruptcy, the concern
remains that a lack of any structure to aid local entities in
fiscal distress may prove extremely harmful to local citizens’
health and safety if the provision of basic public services is
sacrificed.

Even though municipalities face important challenges

in bankruptcy proceedings, it is worth noting that the
appointment of an emergency manager and subsequent
bankruptcy in Detroit has had generally favorable results. It
is beyond this project’s scope to assess why the emergency
manager succeeded in Detroit but failed in Flint.
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Recommendations

Our recommendations flow directly from our legal analysis, and are organized along structural and
implementation considerations. Given the complexity of the legal regime that contributed to the Flint
water crisis, it is not surprising that we will offer a range of recommendations across the relevant areas.
Even so, one set of recommendations stands above the others—the need for serious reconsideration of
emergency manager laws.

Although our recommendations are consistent with others who have investigated the Flint Water Crisis,
we limit our approach to the specific legal issues we have examined. In particular, we refer readers to the
broader conclusions and recommendations from the Governor’s Flint Water Advisory Task Force Report
and the Michigan Legislature’s Report of the Joint Select Committee on the Flint Water Emergency.352
We also primarily limit our recommendations to actions that states could implement without relying on
changes at the federal level.



Nonetheless, we would be remiss if we failed to recognize
two observations from other reports that have important
implications for understanding the structural legal
environment and its implementation in the Flint Water
Crisis: the underinvestment in governmental public health
and environmental injustice. As noted in analyses of

local fiscal distress laws—including a 2011 Case Study of
Flint's chronic fiscal distress®*—Ilocal fiscal stability has
declined in recent decades due to overall population loss, a
declining tax base (as city residents move to suburbs and
property values drop), aging infrastructure, and growing
public pension demands. Federal and state actions that
shift costs to local governments or restrict local taxing
authority, and an anti-tax political environment (at every
governmental level) exacerbate these challenges despite
high public expectations for governmental services.3** The
Flint water crisis reflects an overall underinvestment in local
government and infrastructure, including public health.

The Governor's Task Force stated unequivocally that “[t]he
Flint water crisis is a clear case of environmental injustice.”3%®
Indeed, the disproportionate application of the emergency
manager law to communities of color cannot be viewed

in isolation from the overall disproportionate exposure

to environmental hazards in the same communities. The
Governor’s Task Force Report and other analyses of the crisis
observe that implicit racial bias likely affected how the law was
implemented in Flint. Specifically, these reports make a strong
case that implementation failures may be linked to structural
racism, suggesting that governmental failure to respond to the
Flint community’s legitimate concerns reflects entrenched and
systemic racial prejudice.®®® Our study focused on analyzing
the applicable legal framework and distinguishing between
failures of law and failures of implementation, rather than
examining the broader societal constructs (such as structural
racism) that undeniably shape legal outcomes. Thus, although
racism was not the focus of our analysis, it surely contributed
to the legal failures we have detailed in this report.

A. Emergency Management Laws

The Flint water crisis is a case study showing the
importance of democracy for protecting the public’s health.
For this reason, alternative legal strategies for responding
to local fiscal distress should be fully explored. For example,
municipal bankruptcy laws may constitute a viable
alternative to emergency manager laws for municipalities in
fiscal distress, while preventive activities such as technical
assistance or even temporary financial assistance could
alleviate the need for more intrusive state intervention.

STRUCTURAL RECOMMENDATIONS

»  Emergency manager laws should include an explicit
requirement that emergency managers must consider
the public’s health in decision-making.

°  Emergency managers must consult with and
incorporate advice from both the state and the
appropriate LHD.

°  Emergency managers must identify and balance
health considerations with fiscal realities through
recognized methodologies such as cost-benefit/
cost-effectiveness analyses.

©  Fiscal realities (i.e., short-term budget solutions)
alone cannot justify actions placing the public at

Where an emergency manager law exists, a few common
sense changes in the process of appointing and overseeing
an emergency manager could alleviate subsequent failures.
These changes would assure that the emergency manger
hears and responds to the community's concerns. In short,
more accountability is needed if emergency manager

laws continue to be the primary approach for addressing
municipal fiscal distress.

risk and exacerbating the underlying issues (for
example, by decreasing the tax base as everyone
who can afford to moves away).

°  Emergency mangers must be required to balance
fiscal needs with protecting the public’'s health.

°  Public health agencies should always be alerted to
changes in environmental conditions—including
water source—that may introduce new agents of
disease or harm to the community, and should be
required to engage in more rigorous monitoring
following changes with potential adverse health
implications.
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Emergency manager laws must be consistent with the
expected norms of democracy rather than displacing
democracy entirely; accordingly, they must require
consideration of local public opinion. In enacting or
revising emergency manager laws, states should:

°  Provide the opportunity for public comment on
fiscal plans

°  Require emergency managers to consider
and respond to public comments—similar to
administrative rulemaking.

°  Offer some form of democratic representation
during an emergency manager’s tenure such as
issuing regulations to define the role for local
elected officials in decision-making.

IMPLEMENTATION RECOMMENDATIONS

Democracy: states should develop a rigorous process
for public participation and engagement in decision-
making once an emergency manager is appointed.

°  Because the governor appoints an emergency
manager, the state must develop a monitoring
and oversight process to ensure democratic
accountability. Merely deferring to the emergency
manager's decisions without proper oversight was
amajor factor in the Flint Water Crisis.

°  There must be a mechanism for local residents’
concerns to be heard to determine if an emergency
manager is acting appropriately (e.g., if he or
she has any conflicts of interest that might bias
judgment).

°  Provide a legal mechanism for local residents to
formally complain to the appropriate state agency
with oversight responsibility for the emergency
manager.

We support the Select Committee’s recommendation

to replace a single-person emergency manager with

a three-person team comprised of a financial expert,

a local government operations expert, and a local

ombudsman.3

We support the Select Committee’s recommendation

to prohibit cost from being the primary factor in an

emergency manager's decision that would directly
affect the public’'s health and safety.3%8

States should consider imposing a fiduciary duty

standard requiring the emergency manager to act on

the public’s behalf.

°  The Michigan emergency manager law displaced
democracy from the start: Michigan voters do not
support the law, and it continues to silence Michigan
voters who are living in fiscally distressed localities.

°  Focus on public participation, providing for public
comment and engagement on fiscal plans.

States should develop appropriate criteria requiring the

emergency manager to take into account the public's

health and not just the cost-cutting component.

States should ensure that emergency managers

recognize the limits of their expertise and consult with

appropriate experts (such as the LHD) when proposing
changes that implicate public health, the environment,
education, etc. (issues that are not solely fiscal in nature).

B. Safe Drinking Water

Ensuring that citizens have access to safe drinking water is
an essential public health responsibility that environmental
and public health agencies share. Therefore, public health
agencies should be involved in regulating type | water

supplies. Structurally, this could be achieved through
changes in the permitting process and in environmental
regulations.

STRUCTURAL RECOMMENDATIONS

*  Permitting

°  State environmental laws should require local health department (LHD) participation in the permitting
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process for Type 1 water systems, as GCHD does
with non-Type | water systems. LHDs would need
adequate funding to be able to perform this function.

°  Evenif LHDs were not directly managing the

Regulation

°  State law should require public water systems
to report to the LHD under the following
circumstances so that LHDs could more carefully
monitor associated health indicators:

»  When making significant changes to the water
system

»  When safe drinking water standards are
violated

»  When making new treatment determinations
(e.g., regarding whether to install corrosion
control)

°  State law should require public water systems to
report waterborne disease outbreaks directly to
LHDs and the state health department when they
report to state and federal environmental agencies.

°  The state environmental agency should develop
regulations to act on reports of waterborne disease
outbreaks. Responses could include increasing
monitoring requirements or changing treatment
requirements for the water system.

IMPLEMENTATION RECOMMENDATIONS

EPA should closely examine the culture of a state

environmental agency before granting primacy.

Perhaps a more rigorous review of state programs is

appropriate.

°  EPA's public participation requirements could
provide an avenue for evaluating agency culture
if strengthened and rigorously enforced. Current
EPA regulations require State agencies receiving
financial assistance under the SDWA to develop
public participation work plans to encourage public
involvement in and awareness of significant agency
decisions.?®? The EPA is responsible for reviewing,
approving, and evaluating compliance with these
work plans.3®3 EPA guidance addressing these
requirements could be amended to define a wider
range of significant decisions requiring public
involvement.34

permitting of Type 1 water systems, the law could
require state environmental agencies to consult
with state or local public health when making
permitting decisions.

°  The state environmental agency should develop
regulations requiring coordination with state
and local health departments regarding actions
to be taken and when to notify the public of an
environmental disease outbreak.3*

°  We support the Select Committee’s
recommendation to strengthen Michigan's Lead
and Copper Rule.3%°

°  We support the Select Committee's
recommendation to consider moving safe
drinking water responsibilities from MDEQ back
to MDHHS 3% We further suggest that MDHHS
should then implement safe drinking water laws in
partnership with local health departments.

°  EPAshould consider periodic performance reviews
to determine whether states are meeting safe
drinking water standards to justify primacy.

Environmental agencies should alert public health

agencies to changes in environmental conditions—

including water source—that may introduce new agents
of disease or harm to the community.

We support the Governor’s Task Force

recommendations for transparent and timely data

analysis and reporting.3%®
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C. Public Health

A core governmental function is to protect the public’s
health. In the Flint water crisis, the primary problem
was with implementation, not the Public Health Code’s

|
STRUCTURAL RECOMMENDATIONS

»  Public health should have a greater role in preventing
exposure to environmental health threats. One
approach is that environmental health responsibilities
could be transferred back to the state health
department, as originally envisioned under Michigan's
Public Health Code. In any event, environmental
agencies should not solely manage environmental
health functions .

IMPLEMENTATION RECOMMENDATIONS

+  Public health agencies should engage in more rigorous
health monitoring following environmental changes
with potential public health effects.

«  Public health agencies should rigorously employ their
investigative authority to protect the public health.

»  Public health agencies should develop criteria for when
and how to notify the public of threats to their health

structure. Addressing the implementation failures should be
a priority for avoiding future similar crises.

»  Public health should focus lead prevention efforts
further upstream rather than waiting to respond once
exposure has occurred. To achieve this aim, the law
should be structured so that environmental changes
rather than children’s elevated blood lead levels
instigate comprehensive public health interventions
(such as tap water sampling in all affected homes).

such as the Legionnaire's disease outbreak.

«  Public health agencies should recognize and weigh
the risks of delaying action when making decisions.
For example, the LHD failed to declare an emergency
in Flint immediately upon learning of the extent of the
crisis, thus delaying availability of needed resources
and response efforts.

D. General Recommendations

Addressing these specific legal area recommendations is
necessary but not sufficient to prevent a recurrence of the
Flint Water Crisis. Throughout the entire episode, it was
evident that failures in leadership exacerbated what would
in any event be a difficult response effort once the scope

I
CULTURE

Without doubt, deficient agency cultures undermined
effective implementation of the laws. For instance, the
unwillingness to share bad news impeded opportunities to

of the problem became apparent. Poor agency cultures,
the consistent failure to coordinate across agencies, and
inadequate legal preparedness stand out as significant
contributors to the crisis.

take more aggressive measures. This culture contributed
to the failure to notify the public in a timely matter about
elevated blood lead levels and the Legionnaire's disease

Recommendations | 59



outbreak. It is incumbent on the governor to address the
accountability failures that allowed the cultural deficiencies
to fester. One possibility is to establish an ombudsman
who can assist the governor in effectuating monitoring and
oversight responsibilities.

COMMUNICATION AND COORDINATION

As noted earlier, the failure to coordinate and share
information across agencies inevitably led to missed
opportunities to mitigate further harm (i.e., the gaps and
implementation failures we identified above). For instance,
the absence of a requirement for the local public water
system to alert and cooperate with GCHD or MDHHS (in
addition to MDEQ) when faced with waterborne disease
outbreaks impeded GCHD's Legionnaire’s disease
investigation. No agency took responsibility for investigating
the numerous complaints from Flint residents about the
water's color and odor. Nor was there adequate cooperation
among state, local, and city officials on the elevated water
lead and blood lead levels from the Flint River water source.

LEGAL PREPAREDNESS

We are not prepared to suggest that adequate legal
preparedness would have avoided the Flint Water Crisis. But
we suggest that the lack of legal preparedness, including table
top exercises common in addressing potential bioterrorism
outbreaks or mass casualty events, compounded the other
failures detailed in this and other reports. For instance, legal
preparedness could have anticipated at least some of the
numerous challenges ensuing from the switch to the Flint
River. Indeed, the primary goal of legal preparedness is to
identify the gaps and overlapping jurisdictional problems
ahead of time so that governmental agencies can develop
appropriate response guidelines and processes.

Although it is beyond the scope of this project to offer
specific recommendations, we suggest conducting an
evaluation of the MDHHS and MDEQ cultural environment
to detect and address the leadership attributes necessary
to change the agencies’ culture. Even the most carefully
constructed law cannot ensure that agency directors accept
responsibility for the actions/omissions of subordinate
governmental officials.

To address the coordination problem, we recommend that
appropriate state laws be amended to require coordination
across agencies when dealing with issues that cross
jurisdictional lines. To implement this requirement, we
encourage the state to adopt a formal process for sharing
information across agencies and improving communication
channels. Through this process, agency directors can
ensure that the information needed to make decisions

is acquired, analyzed, and shared with the appropriate
personnel from other agencies.

We recommend, first, that staff in governmental agencies
receive expanded legal training. The focus of the training
should be to enable greater staff understanding of the laws
and regulations governing their area of expertise. Second,
we recommend that states mimic the bioterrorism table
top exercises for problems that cross jurisdictional lines.
Third, we suggest that states convene a cross-agency panel
to develop appropriate data sharing and communications
guidelines.
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|
FUTURE RESEARCH RECOMMENDATIONS

The direct health effects of lead exposure and Legionnaire’s
disease are severe and will plague survivors of the Flint
water crisis for decades and generations to come. An
indirect effect of the water crisis that may also plague this
community (and other similarly situated communities)

in the coming years is a strong and pervasive distrust

of government, including governmental public health.

The effect of this distrust may manifest in a variety of

ways, ranging from decreasing individuals’ willingness to
engage with public health officials to receive governmental

services, to impeding government officials’ performance

of critical public health functions, to slowing community
decision-making in the face of urgent public health threats.
Heightened distrust of government and a perceived need
for constant vigilance may also increase stress among
community members, producing adverse health effects far
beyond those resulting directly from Flint's contaminated
water. Future research should examine how the Flint crisis
affects the public health workforce and the community's
trust that governmental public health can and will protect it.
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Appendices



Appendix A: Timeline of Key Decisions

Timeline includes key decisions and events affecting our legal analysis. All entries are excerpted and/or summarized based
on the Integrated Event Timeline prepared by the Flint Water Advisory Task Force.366

12/1/2011 Gov. Snyder appoints Emergency Manager (EM) to Flint.

State Treasurer approves EM request to contract with Karegnondi Water Authority (KWA) for water supply. Then-water supplier,

T AU Detroit Water & Sewerage Department (DWSD), sends letter terminating Flint water service effective April 17, 2014.

Flint switches to Flint Water Treatment Plant (WTP) as primary water supply source until expect completion of KWA pipeline in 2016.

4/25/2014 Switch occurs despite Department of Public Works’ (DPW) concern that WTP is not ready. Complaints begin immediately.

8/15/2014 Flint issues boil water advisory (E. coli bacteria). Boosts chlorine disinfectant use.

9/5/2014 Flint issues boil water advisory (coliform bacteria). Boosts chlorine disinfectant use.

10/17/2014 Genesee County Health Department (GCHD) concerned about Legionellosis outbreak in Flint and possible connection to water
supply.

12/16/2014 MDEQ notifies Flint of quarterly violation of Safe Drinking Water Act (SDWA) Disinfection Byproducts (TTHM) requirements.

12/31/2014 Lead and copper monitoring shows 2 samples above lead action level.

2/26-27/2015 EPAtells MDEQ that lead sampling protocol (pre-flushing) may be biasing results. MDEQ informs EPA that Flint is using corrosion
control.

3/5/2015 MDEQ issues second Disinfection Byproducts quarterly violation notice.

3/23/2015 Flint City Council votes to end Flint River service and return to DWSD. Vote is non-binding. EM refuses to act on City Council’s vote.

4/24/2015 Contrary to prior statement, MDEQ informs EPA Flint is not using corrosion control.

4/29/2015 State Treasurer and.EM §ign emergency loan agreement _stating Flint mqy.not return to DW_SD withpgt state_ approval. Gov. Snyder
returns control of Flint finances to Mayor and City Council under supervision of Receivership Transition Advisory Board.

5/29/2015 MDHHS reports 2014-15 cases of Legionellosis in Genesee County; “outbreak is over.”

6/8/ 2015 MDHHS chastises GCHD for communicating with CDC re Legionellosis.

6/9/2015 MDEQ issues third Disinfection Byproducts quarterly violation notice.

7/21/2015 EPA informs MDEQ that Lead and Copper Rule (LCR) requires corrosion control in Flint.

8/17/2015 MDEQ .notifies Flint of lead and copper monitoring results, “scrubbed” to exclude two high lead results. Directs Flint to install
corrosion control and phosphate treatment.

8/31/2015 Prof. Marc Edwards (Virginia Tech) reports on corrosive lead levels in Flint water.

9/24/2015 Dr. Mona Hanna-Attisha (Hurley Medical Center) releases findings of elevated blood lead levels in Flint children.

9/25/2015 Flint, with support of GCHD, issues lead advisory.

9/29/2015 GCHD demands fresh analysis by MDHHS of state blood lead level data; issues public health advisory.

10/1/2015 Genesee County Board of Commissioners and GCHD issue “Do Not Drink” Advisory. GCHD declares public health emergency.

10/2/2015 Gov. Snyder announces Flint Action Plan to address water system.

10/16/2015 Flint is reconnected to Detroit water system.

11/10/2015 EPA announces intent to audit State of Michigan's drinking water program.

12/14/2015 Flint Mayor Weaver declares state of emergency in Flint.

12/29/2015 Gov. Snyder issues apology for Flint water crisis via press release.

1/4/2016 Genesee County Commissioners declare state of emergency.

1/5/2016 Gov. Snyder declares state of emergency for Genesee County.

1/13/2016 Gov. Snyder/MDHHS issue first public notice of 2014-15 spike in Legionellosis in Flint.

1/16/2016 Pres. Obama approves declaration of emergency and request for federal aid.

172272016 Gov. Snyder returns additional executive powers to Flint's mayor.
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Appendix B: Phase | Areas of Inquiry

Source and scope of general authority

Source(s) and scope of authority specific to environmental health hazards

Jurisdiction (exclusive, preemptive, primary, concurrent)

List mandatory functions

List discretionary functions

Powers shared or monitored by another entity? Which entity?

Responsible for overseeing another entity’s performance of duties?

Authority to intervene when another entity fails to act, and the mechanism for doing so?

Source(s) and scope of authority specific to safe drinking water

Jurisdiction (exclusive, preemptive, primary, concurrent)

List mandatory functions

List discretionary functions

Powers shared or monitored by another entity? Which entity?

Responsible for overseeing another entity’s performance of duties?

Authority to intervene when another entity fails to act, and the mechanism for doing so?

Source(s) and scope of authority to protect the public’s health

Jurisdiction (exclusive, preemptive, primary, concurrent)

List mandatory functions

List discretionary functions

Powers shared or monitored by another entity? Which entity?

Responsible for overseeing another entity’s performance of duties?

Authority to intervene when another entity fails to act, and the mechanism for doing so?

Source(s) and scope of authority to conduct public health investigations

Jurisdiction (exclusive, preemptive, primary, concurrent)

List mandatory functions

List discretionary functions

Powers shared or monitored by another entity? Which entity?

Responsible for overseeing another entity’s performance of duties?

Authority to intervene when another entity fails to act, and the mechanism for doing so?

Additional areas of inquiry

Does law address/require responsiveness to citizens’ complaints?

Note additional legal checks and balances in place to monitor the entity’s performance - e.g., requirement to notify public.

Note any jurisdictional gaps observed through research -- e.g., primary responsibility not assigned to any entity, responsible entity otherwise not empowered to
act.

Note additional gaps or ambiguities not previously noted.

Note relevant ways in which law restricts the entity from acting.

Note conflicting objectives or responsibilities created through law.
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Appendix C: Phase Il Areas of Inquiry

Is there a legal structure enabling the state to intervene prior to declaring a local financial emergency?

Does the state monitor local government finances?

What local conditions or actions prompt state involvement prior to declaring a local financial emergency?

What types of state intervention are authorized prior to declaring a local financial emergency?

Is state intervention at this stage (prior to declaring a local financial emergency) mandatory or discretionary?

Is there a legal structure enabling the state to intervene in a local financial emergency?

What are the defining elements of a financial emergency?

What local conditions or actions prompt state involvement?

Is state involvement mandatory or discretionary after a financial emergency has been declared?

Who (or which entity) may be designated by the state to conduct the intervention?

To what extent is the local government involved in determining a path forward once a financial emergency is declared?

Does the law include protections for the community during a local financial emergency?

What requirements must be met for a local financial emergency to be considered rectified?

Who determines that a local financial emergency has been rectified?

In general, what are the powers and duties of the intervenor?

Which of the following powers does the intervenor possess? Note if any of the following powers are mandatory rather than discretionary.

Restructure debt (e.g., issuing new bonds, renegotiating bonds)

Negotiate/Renegotiate labor contracts (e.g., collective bargaining agreements, pension plans)

Increase taxes (including establishing new taxes)

Enable access to state aid (loans or grants) on behalf of the local government

Provide technical assistance (note types of TA provided)

Dissolve local government

Consolidate local government with another jurisdiction

Eliminate local government services

Override decisions of local governments with overlapping jurisdiction (e.g. city/county/school district)

Note powers not listed.

Which of the following duties must the intervenor perform?

Engage local government in decision making

Abide by specified criteria when making decisions (If so, what criteria?)

Consider health impacts when making decisions (If so, is this requirement included within the financial emergency law, or is it found elsewhere (e.g., a health
impact assessment requirement not superseded by the appointment of an intervenor))

Engage local residents in decision making

Respond to needs/concerns expressed by local residents

By statute, does the Intervenor owe a fiduciary duty to the affected community?

By statute, does the Intervenor owe a fiduciary duty to the appointing official?

How does the law provide checks on the Intervenor’s power?

Who appoints and dismisses intervenors?

Who does the Intervenor report to and how often?

Is there a public reporting requirement for the Intervenor?
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Is the Intervenor immune from lawsuits?

Who, if anyone, may be sued for the Intervenor’s negligence or otherwise wrongful conduct?

Is there a legal mechanism for local residents or government officials to reject the Intervenor’s decisions? (e.g. city council vote, bankruptcy)

Are there other protections in place to protect communities from an Intervenor’s poor decisions?

Are there any protections in place specifically to protect the public’s health?

Is there a legal structure allowing or prohibiting municipal bankruptcies?

Which local governments are allowed to file for bankruptcy (e.g. cities, school districts)

What must occur / what steps must be completed by a municipality before filing for bankruptcy?

Does the law include protections for the community? (e.g. by requiring maintenance of specified core services)

Are there other legal structures in place to allow the state to assist local governments in preventing or responding to local financial emergencies?

Are there other legal structures in place that require the state to assist local governments in preventing or responding to local financial emergencies?

Note any relevant public health protections not previously listed.
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Appendix D: Phase Il Selection Criteria

State Selection Criteria for states with EM laws

We determined the selection of 10 states with existing emergency management laws. We also sought to incorporate
demographic characteristics into our selection criteria, including geography, population size and the percentage of the
population living in rural areas. For states with existing emergency management laws, we also consider whether the law
had been utilized in that state and prioritized those states. Thus, we first sorted states with emergency management laws
from those without existing laws. Of those states with laws, we sorted states according to population and percentage of
population living in urban areas. We then selected states from each category to give us a diversity in geography.

States with EM laws

California — most populated, West Coast, 95% urban, law utilized
Arizona — more populated, Southwest, 90% urban

New Jersey — more populated, East Coast, 95% urban, law utilized
North Carolina — more populated, Southeast, 66% urban
Michigan — more populated, Midwest, 75% urban, law utilized
Oregon — mean populated, Northwest, 81% urban

Nevada — mean populated, West, 94% urban

lowa — mean populated, Midwest, 64% urban

Maine — less populated, Northeast, 39% urban

Rhode Island — less populated, Northeast, 91% urban

State Selection Criteria for states without EM laws

We determined the selection of 10 states without existing emergency management laws. We based our initial selection

on the type of municipal bankruptcy laws in each state, dividing states up between states not authorized by state law to
file for bankruptcy, states that set conditions that municipalities must meet before filing for bankruptcy and states that
provide “blanket authorization” for municipalities to file for bankruptcy. We also sought to incorporate demographic
characteristics into our selection criteria, including geography, population size and the percentage of the population
living in rural areas. Thus, we first sorted states without emergency management laws from those with existing laws. Of
those states without laws, we sorted states according to the type of bankruptcy law. We then incorporated population and
percentage of population living in urban areas to provide diversity in our selections.

States without EM laws

Colorado - blanket authorization - mean populated, West
South Carolina - blanket authorization - mean populated, East coast
Missouri - blanket authorization - more populated, Midwest
Connecticut - conditions - mean populated, Northeast
Kentucky - conditions - mean populated, South

Montana - conditions - less populated, West

Washington - conditions, more populated, West coast
Maryland - not authorized, more populated, East coast
Mississippi - not authorized, less populated, South
Wyoming - not authorized, less populated, West
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Appendix E: Glossary of Acronyms

BLL
ccT
cbe
DPW
EM
EPA
HHS
LCR
LD
LHD
LSL
MCL
MCLG
MDEQ
MDHHS
NPDWR
occT
PH
PHSA
PWS
SDWA
WTP

Blood Lead Level

Corrosion Control Treatment

Centers for Disease Control and Prevention (federal)
Flint Department of Public Works

Emergency Manager

Environmental Protection Agency (federal)
Department of Health and Human Services (federal)
Lead and Copper Rule

Legionnaire's Disease

Local Health Department

Lead Service Line

Maximum Contaminant Level

Maximum Contaminant Level Goal

Michigan Department of Environmental Quality
Michigan Department of Health and Human Services
National Primary Drinking Water Regulation

Optimal Corrosion Control Treatment

Public Health

Public Health Service Act

Public Water System / Supply

Safe Drinking Water Act

Flint Water Treatment Plant
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